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The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which have
appeared in the Register first as proposed rules and have been through the formal rulemaking process including approval by the Gover-
nor’s Regulatory Review Council or the Attorney General. The Secretary of State shall publish the notice along with the Preamble and the
full text in the next available issue of the Register after the final rules have been submitted for filing and publication.
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NOTICE OF FINAL RULEMAKING

TITLE 6. ECONOMIC SECURITY

CHAPTER 7. DEPARTMENT OF ECONOMIC SECURITY
CHILD SUPPORT ENFORCEMENT

[R05-406]
PREAMBLE
Sections Affected Rulemaking Action
Article 4 New Article
R6-7-401 New Section
R6-7-402 New Section
R6-7-403 New Section
R6-7-404 New Section
R6-7-405 New Section
R6-7-406 New Section

The statutory authority for the rulemaking. including both the authorizing statute (general) and the statutes the

rules are implementing (specific):

Authorizing statute: A.R.S. §§ 41-1954(A)(3); 41-1954 (A)(1)(c)
Implementing statute: 42 U.S.C. § 652 (k)(1); 42 U.S.C. § 654 (31); A.R.S. § 46-403

The effective date of the rules:

December 17, 2005

A list of all previous notices appearing in the Register addressing the final rule:

Notice of Rulemaking Docket Opening: 10 A.A.R. 4120, October 8, 2004
Notice of Proposed Rulemaking: 11 A.A.R. 745, February 18, 2005

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Beth Broeker

Address: 1789 W. Jefferson
Site Code 837A
Phoenix, AZ 85007

Telephone: (602) 542-6555

Fax: (602) 542-6000

E-mail: bbroeker@azdes.gov

An explanation of the rule, including the agency’s reason for initiating the rule:

These rules establish the procedures and criteria for the passport denial process for an obligor who has a child support
arrearage that qualifies for certification under federal statute. Title IV-D agencies, which operate child support pro-
grams, are required by 42 U.S.C. § 652 (k)(1) to have a procedure for certifying that an obligor has a child support
arrearage that qualifies for certification under federal statute to the United States Secretary of Health and Human Ser-
vices for passport denial. The United States Secretary of Health and Human Services sends the certification to the
United States Secretary of State, who has authority to refuse to issue a passport, or revoke, restrict, or limit a passport
that was previously issued. These rules conform to federal requirements. Passport denial is another mechanism that
Title IV-D agencies can use to enforce collection of child support arrearages.

All Title IV-D cases in which the obligor has a child support arrearage, in amount governed by federal statute for fed-
eral income tax refund offset and federal administrative offset, are automatically submitted for passport denial. The
Title IV-D Agency must provide notice to an obligor who has a child support arrearage that qualifies for certification
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under federal statute that the obligor will be certified for passport denial. The notice informs the obligor of the right to
request an administrative review. The rules provide the conditions under which the Title IV-D agency may withdraw
certification for passport denial status and indicate how an obligor may appeal the Title IV-D Agency’s determination
at the administrative review.

A reference to any study relevant to the rule that the agency reviewed and either relied on in its evaluation of or

justification for the rule or did not rely on in its evaluation of or justification for the rule. where the public may

obtain or review each study. all data underlying each study, and any analysis of each study and other supporting

material:

The agency did not review any studies relating to these rules.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-
ous grant of authority of a political subdivision of this state:

Not applicable

The summary of the economic, small business. and consumer impact:

The economic, small business and consumer impact statement for the passport denial rules analyzes the costs and
benefits of this rulemaking on the Title IV-D Agency, the Division of Child Support Enforcement, and its contracting
entities, child support obligees and obligors, and the business community. The economic impact of adoption of these
proposed rules on the Title IV-D Agency is minimal.

The rules benefit obligors in Title IV-D child support cases by providing clear procedures regarding the operation of
the passport denial process, indicate how an obligor may file for an administrative review, how certification for pass-
port denial may be withdrawn, and how to appeal a Title IV-D Agency action. The impact on the procedures, opera-
tion, and costs of the Division of Child Support Enforcement is minimal. No costs are imposed by the federal
government on Title IV-D agencies for submittal and certification of obligees for the passport denial process. Internal
procedures have been established for this process.

The Department incurs minimal costs to operate the passport denial process, including the certification process to
submit the names of obligors for passport denial. Because the process leads to the collection of a substantial amount
of past due support in Title IV-D cases, the process has a beneficial impact on families. In some cases the state also
collects assigned arrearages through the passport denial process, providing financial support for the Title IV-D pro-
gram. For this reason, the process also has a beneficial impact on the state.

The passport denial process requires a Title [IV-D Agency to certify an obligor’s arrearages to the United States Secre-
tary of Health and Human Services if the arrearages qualify for certification under federal statute. This certification is
submitted to the United States Secretary of State, who has authority to withdraw a passport. If the arrearages qualify
for certification under federal statute, the obligor in most cases is required to make payments to the Title IV-D
Agency in order for certification of the passport denial to be withdrawn.

These rules will not impose additional costs or requirements on small businesses and consumers. In Title IV-D cases
in which an obligor has a child support arrearage that qualifies for certification under federal statute, and the obligor
is unwilling to enter into a payment plan or pay the arrearage in full, small travel-related businesses could be nega-
tively impacted due to an obligor’s inability to obtain a passport to travel.

Support monies received by obligees as a result of the passport denial process may be spent in the business sector for
various services or products. The economic impact of the expenditure of Title IV-D support monies received on the
private sector may be substantial, but cannot be quantified.

The Department of Economic Security has incurred minimal costs to write policies and procedures on passport denial
and to operate a passport denial process. These rules will not impose additional costs or requirements on small busi-
nesses and consumers.

o cable):
Nonsubstantive changes and a mistake, R6-7-404(C)(3), were corrected.

A summary of the comments made regarding the rule and the agency response to them:

The Department did not receive any comments on the rules.

12. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of

rules:

Not applicable

Incorporations by reference and their location in the rules:

None

14. Was this rule previously made as an emergency rule?

No.
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15. The full text of the rules follows:

TITLE 6. ECONOMIC SECURITY

CHAPTER 7. DEPARTMENT OF ECONOMIC SECURITY
CHILD SUPPORT ENFORCEMENT

ARTICLE 4. RESERVED PASSPORT DENIAL

Section

R6-7-401. Definitions

R6-7-402. Certification and Criteria

R6-7-403. Notice

R6-7-404. Administrative Review

R6-7-405. Withdrawal of Certification for Passport Denial

R6-7-406. Appeal from Administrative Review

ARTICLE 4. RESERVED PASSPORT DENIAL

R6-7-401. Definitions
The following definitions apply in this Article unless otherwise provided in a specific Section of this Article:
1. “Certification” means to furnish OCSE with the name, identifying information, and amount of the arrearage owed by

an individual determined delinquent in fulfilling a child support obligation.

2. “Federal administrative offset” means the interception of certain federal payments in order to collect past-due child
support. Based on the Debt Collection Improvement Act (DCIA) of 1996, the process is managed by the Federal
Office of Child Support Enforcement (OCSE), through the Financial Management Service (FMS) of the Department

of the Treasury, in conjunction with the Federal Tax Refund Offset Program.
“Passport denial”” means the certification process followed by the Title IV-D Agency and the United States Secretary
of State, to refuse to issue a passport or to revoke, restrict, or limit a passport that was previously issued, because the

obligor in a Title IV-D case has an arrearage in an amount that qualifies for certification under federal statute.
“Secretary” means the United States Secretary of State.

“Title IV-D case” means a proceeding for support managed by the Title IV-D Agency as required by Title IV-D of the
Social Security Act, 42 U.S.C. 651 et seq.

R6-7-402. Certification and Criteria
A. The Title IV-D Agency shall:
1. Submit and certify to OCSE for passport denial any Title [IV-D case with an arrearage that qualifies for certification
under federal statute; and
Refer the case to OCSE for federal income tax refund offset and federal administrative offset under federal statute.

B. The Title IV-D Agency shall submit and certify a case for passport denial if the case meets both of the following criteria:

[«
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1. A support obligation has been established by a court or an administrative order; and
2. The arrearage is in an amount that qualifies for certification under federal statute.

C. The Title IV-D Agency shall not submit the following cases for passport denial:
1. Interstate cases in which the obligee receives temporary assistance for needy families and the state of Arizona does

not have an assignment of rights.
2. Cases in which federal law precludes action.

R6-7-403. Notice

A. The Title IV-D Agency shall provide written notice to an obligor that the obligor has a support arrearage in an amount that
qualifies for certification under federal statute, and that the obligor has been referred for federal administrative offset, fed-
eral income tax refund offset, and passport denial.

The Title IV-D Agency shall send the notice to an obligor by first class mail. The mailing of the notice to the obligor’s last
known address of record with Title IV-D Agency constitutes proper and sufficient notice.

The notice shall inform the obligor of the right to contest the enforcement action.

R6-7-404. Administrative Review
An obligor may file a written request for administrative review by the Title IV-D Agency within thirty business days from
the date on the notice mailed in accordance with R6-7-403.

An obligor has the burden of proof regarding each issue raised in an administrative review.
The issues in an administrative review are limited to:
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Whether there has been a mistake regarding the identity of the obligor; and
The amount of the obligor’s arrearage, if any.

If an obligor alleges that there has been a mistake regarding the identity of the obligor, the Title IV-D Agency shall issue a

final written determination by first class mail to all parties within two business days after receipt of the request for admin-
istrative review.

E. For all circumstances other than a mistake regarding the identity of the obligor, the Title IV-D Agency shall issue a final

written determination by first class mail to all parties within 45 business days after receipt of the request for administrative
review, or if additional information is required and provided, 45 business days after receipt of this information.

In an interstate case, only the certifying state has the authority to withdraw an obligor from the passport denial process.
If an obligor does not request an administrative review within 30 business days, the Title IV-D Agency’s certification for
purposes of passport denial remains in effect.

If an obligor requests an administrative review within thirty business days and meets the requirements for withdrawal of
certification for passport denial in R6-7-405, the Title IV-D Agency shall notify OCSE to withdraw certification for pass-

port denial in accordance with OCSE requirements.

R6-7-405. VWithdrawal of Certification for Passport Denial

The Title IV-D Agency shall notify OCSE to withdraw certification for passport denial for an obligor if one or more of the
following applies:

1.

2.

The Title IV-D Agency makes a final determination during an administrative review that:
a. The case does not meet the criteria for passport denial in R6-7-402; or

b. There has been a mistake regarding the identity of the obligor;
The obligor has paid the arrearage down to:

a. An amount less than the amount that qualifies for certification under federal statute, and has entered into a pay-
ment agreement with the Title IV-D Agency: or

Zero: or

An amount agreed to by the Title IV-D Agency, if the arrearage is owed to both the state and the obligee, pro-
vided the obligor agrees to and complies with any other terms required by the Title IV-D Agency. and the provi-
sions of R6-7-405 (B).

[y

The Title IV-D Agency shall also notify OCSE to withdraw certification for passport denial for an obligor if all of the fol-

lowing apply:

1. The obligee agrees to accept partial payment of the total arrearages owed by the obligor to the obligee. even though
the payment does not comply with the requirements of R6-7-405 (A)(2) to pay arrearages down to zero or an amount
less than that which qualifies for certification under federal statute;

2. The obligor and obligee agree to the amount of the partial payment in writing, and the document is signed by both
parties and submitted to the Title IV-D Agency:

3. The Title IV-D Agency advises the obligee that the Title IV-D Agency may not have the opportunity to request pass-
port denial for another 10 years;

4. The obligee provides the Title IV-D Agency with a signed, notarized statement acknowledging receipt of the advise-
ment in subsection (3) before the notification to OCSE to withdraw certification for passport denial;

5. The obligor enters into a payment agreement with the Title IV-D Agency for the remainder of the arrearages owed:;
and

6. The Title IV-D Agency consents to the agreement between the obligor and the obligee.

The Title IV-D Agency shall notify OCSE by facsimile, computer, or other electronic or non-electronic means to with-
draw certification for passport denial, in accordance with OCSE requirements.

If an obligor fails to comply with the terms of any payment agreement with the Title [IV-D Agency, and the arrearage qual-

ifies for certification under federal statute, the Title IV-D Agency shall re-certify the obligor to OCSE for passport denial.

R6-7-406. Appeal from Administrative Review

A Title IV-D Agency determination made under this Article is subject to judicial review under A.R.S. Title 12, Chapter 7, Arti-
cle 6 (Judicial Review of Administrative Decisions). or other applicable law.
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Sections Affected

R18-9-101

R18-9-103

R18-9-104

R18-9-105

R18-9-106

R18-9-107

R18-9-108

R18-9-109

R18-9-110

R18-9-A201
R18-9-A202
R18-9-A203
R18-9-A204
R18-9-A205
R18-9-A206
R18-9-A207
R18-9-A208
R18-9-A209
R18-9-A210
R18-9-A211
R18-9-A212
R18-9-A213
R18-9-A214
R18-9-B201
R18-9-B202
R18-9-B203
R18-9-B204
R18-9-B205
R18-9-B206
R18-9-A301
R18-9-A303
R18-9-A304
R18-9-A305
R18-9-A306
R18-9-A307
R18-9-A309
R18-9-A310
R18-9-A311
R18-9-A312
R18-9-A313
R18-9-A314
R18-9-A315
R18-9-A316
R18-9-A317
R18-9-B301
R18-9-C301
R18-9-C302
R18-9-C303
R18-9-C304
R18-9-C305
R18-9-C306
R18-9-D301
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NOTICE OF FINAL RULEMAKING

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 9. DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER POLLUTION CONTROL

PREAMBLE

Rulemaking Action

Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
New Section
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
New Section
Amend
Amend
Amend
Amend
Amend
New Section
New Section
Amend
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R18-9-D302
R18-9-D303
R18-9-D304
R18-9-D305
R18-9-D306
R18-9-D307
R18-9-E301
R18-9-E302
R18-9-E303
R18-9-E304
R18-9-E305
R18-9-E306
R18-9-E307
R18-9-E308
R18-9-E309
R18-9-E310
R18-9-E311
R18-9-E312
R18-9-E313
R18-9-E314
R18-9-E315
R18-9-E316
R18-9-E316
R18-9-E317
R18-9-E318
R18-9-E319
R18-9-E320
R18-9-E321
R18-9-E321
R18-9-E322
R18-9-E323
Table 1
Atrticle 4
R18-9-401
R18-9-402
R18-9-403
R18-9-404

Notices of Final Rulemaking

Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Repeal
New Section
Amend
Amend
Amend
Amend
Repeal
New Section
Amend
Amend
Amend
Amend
Amend
Amend
Amend
New Section

The statutory authority for the rulemaking. including both the authorizing statute (general) and the statutes the

rules are implementing (specific):

Authorizing statutes: A.R.S. §§ 49-104(A)(10), (B)(10), (B)(13), 49-203(A)(3), (A)(4), (A) (7), (A) (10), (A) (11)
Implementing statutes: A.R.S. §§ 49-241 through 49-252

The effective date of the rules:

November 12, 2005
A list of all previous notices appearing in the Register addressing the final rule:

Notice of Rulemaking Docket Opening: 10 A.A.R. 1629, April 23, 2004
Notice of Proposed Rulemaking: 11 A.A.R. 142, January 7, 2005

Name:
Address:

Telephone:
Fax:

E-mail:

November 14, 2005

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Shirley J. Conard

Arizona Department of Environmental Quality
1110 W. Washington, 5415B-3
Phoenix, AZ 85007

(602) 771-4632
(602) 771-4674
conard.shirley@azdeq.gov
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6. An explanation of the rule, including the agency’s reason for initiating the rule:
GENERAL EXPLANATION OF THIS RULEMAKING

The Aquifer Protection Permit (APP) Program is Arizona’s keystone program for protecting groundwater quality.
Significant rule revisions were adopted in 2001 to restructure the APP program by reducing duplicative reviews, add-
ing numerous general permits, and adopting a permitting approach for on-site wastewater treatment facilities that
relies on performance standards. Since adoption of the APP rules in 2001, the Department has conducted numerous
stakeholder outreach events, convened stakeholder groups, and accepted comments on suggested rule revisions from
many sources.

Because much of the language in the 2001 rule amendment addressed permitting and technical requirements for on-
site wastewater treatment facilities (septic tank/disposal field systems and alternative systems), the Department
formed the On-site Wastewater Advisory Committee (OWAC) in October 1999 to provide a forum to discuss techni-
cal issues related to on-site wastewater treatment facilities. OWAC has 15 members representing a cross section of
interests including: an alternative system manufacturer, a homeowner, a realty-professional, several service provid-
ers, several delegated agencies, a university researcher, a registered sanitarian, and others. In addition to these mem-
bers, the Department notifies a group of more than 100 interested parties to keep them informed of the meeting
schedules and activities of the committee.

Since 2001, OWAC has continued to discuss issues and provide recommendations and comments on the proposed
rule revisions to the Department. Nineteen formal meetings of OWAC have been held since the 2001 rule adoption
with numerous smaller, informal sessions during that same time period. In addition to OWAC, another group was
formed in Pima County by the Pima County Department of Environmental Quality to conduct similar discussions and
provide recommendations to the Department during the current rule development effort.

In December 2001 and January 2002, the Department held “listening sessions” across the state to hear how the
changes made to the APP rules in early 2001 impacted stakeholders. Based on that feedback and on the input on on-
site wastewater treatment facilities from OWAC and the Pima County group, the Department prepared a draft rewrite
and a synopsis of the proposed changes to the APP rules at 18 A.A.C. 9, Articles 1, 2, 3, and 4. This draft was
released to stakeholders by e-mail and posted on the Department’s web site. The informal comment period began on
April 28, 2004 and the Department accepted comments through May 28, 2004. During this informal comment period,
the Department hosted public meetings to explain how earlier comments were addressed in the April 28th draft and to
accept feedback from stakeholders.

Following completion of this informal comment period, the Department developed a summary of the first draft com-
ments. The Department next developed a second draft of the rules and released this draft for another period of infor-
mal comment on August 16, 2004. Comments on the second draft were accepted through noon, September 22, 2004.
After the second informal comment period had ended, the Department again held public meetings throughout the
state to explain the changes the Department planned to make to the rule as a result of all received comments. In sum-
mary, three rounds of public meetings were held in Flagstaff, Phoenix, Lake Havasu City, Yuma, and Tucson.

This rulemaking builds on the foundation established in the 2001 APP rule. During finalization of that rule, a number
of comments were presented at the Governor’s Regulatory Review Council (G.R.R.C.) hearing concerning the nitro-
gen management provisions of the rule. At the direction of the GR.R.C., the Department removed that portion of the
rule and committed to do more work in this area before the next rule revision. Nitrate is the most widespread ground-
water contaminant in Arizona, and nitrogen sources threaten or continue to pollute groundwater with nitrate. It is with
this overall goal in mind that the Department designed the nitrogen management aspects of this rulemaking. This
rulemaking adds new provisions as well as changes existing provisions intended to reduce or eliminate sources of
nitrogen pollution to groundwater including:

*  On-Site Wastewater Treatment Facilities — enhances the performance-based approach; expands pre-sale
inspection program to all on-site systems; adds a new general permit for technology that is highly effective
in removing nitrogen;

* Nitrogen Management Area Designation Process — modeled after the Department’s Source Water Protection
program to address areas of existing or potential contamination of groundwater by nitrate, often due to dense
septic tank concentrations; establishes process and criteria for designation;

»  Capacity, Management, Operations and Maintenance (CMOM) Plans for Sewage Collection Systems — pro-
vides a voluntary approach with incentives for maintenance and response to spills that will result in reduc-
tion of sewage discharges onto the land surface or into the subsurface through leaky sewer lines; and

e Concentrated Animal Feeding Operation (CAFO) General Permit Revision — emphasizes liner performance
for manure and process wastewater impoundments and updates the rule by incorporating the latest Natural
Resource Conservation Service (NRCS) guidelines.
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On-Site Wastewater Treatment Facilities

Many of the changes in this rulemaking deal with on-site wastewater treatment facilities. In Arizona, on-site waste-
water treatment facilities provide sewage treatment and disposal to an estimated 400,000 to 500,000 households, or
almost 20 percent of the state’s population. More than 11,000 new systems a year are being approved under the
Department’s current APP rules. An on-site wastewater treatment facility poses a threat to public health and water
quality if not designed, constructed, and operated properly. Dense concentrations of on-site wastewater treatment sys-
tems have caused and threaten to cause nitrate contamination of groundwater at many locations throughout Arizona.
For this reason, many changes to the on-site wastewater treatment facility provisions in this rulemaking ultimately
enhance protection of public health and water quality. Several changes are specifically intended to prevent or mitigate
the potential for nitrate contamination of groundwater.

This rulemaking expands the pre-sale inspection program in R18-9-A316 to cover transfers of property that contain
on-site wastewater treatment facilities that were constructed before January 1, 2001. The pre-sale inspection program
currently applies only to on-site wastewater treatment facilities constructed on or after January 1, 2001. The expanded
program for transfer inspections will begin on July 1, 2006. The pre-sale inspection program ensures that septic tanks
are pumped at the time of the property transfer. In addition, the inspection will identify other maintenance or repairs
needed to ensure effective operation of the system. This program provides significant benefits to the property owner
by reducing the chance of septic tank failure and extending the lifetime of the facility. It enhances the operational
effectiveness of the system, thus minimizing the possibility that sewage effluent will reach the surface and cause a
public health hazard. Finally, by ensuring an effectively operating system, the threat of groundwater contamination is
reduced.

The Department intends that the pre-sale inspection program will rely on the actions of private parties, i.e., it is the
buyer and seller rather than governmental entities that will follow the requirements of the program, and will promote
inspection, repair, and disclosure about the operational condition of an on-site wastewater treatment facility at the
time of property transfer. By this approach, the benefits of public health protection, improved water quality and pro-
longed system life will be achieved at essentially no cost to the public sector. Already, the standard Arizona Associa-
tion of Realtors® contract for property sales, used widely throughout Arizona, includes a provision for septic tank
inspection and pumping as part of seller/buyer disclosure. These inspections are widely considered to be beneficial,
but they lack comprehensiveness and consistency across the state. In this rulemaking, the Department establishes
consistent inspection requirements and documentation. The Department expects that most maintenance and repairs to
on-site systems, and hence operations and maintenance (O&M) and environmental benefits that will accrue, will
remain outside of the view of the regulatory agencies as a natural consequence of seller/buyer disclosure negotiations
that take place at the time of a property transfer. In this regard, the Department’s rule fosters system repairs and
improvements in the same way that other deficiencies of a property are dealt with at the time of sale and provides the
required change of ownership information to the Department without resource-intensive regulation and enforcement.

To ensure consistency of pre-sale inspections across the state, this rulemaking also specifies that persons interested in
performing the transfer of ownership inspection must meet certain professional qualifications and successfully com-
plete a training course that is approved by the Department. The Department already has approved a course developed
jointly by the National Association of Waste Transporters and the University of Arizona and expects other providers
to develop similar courses.

In addition to the Nitrogen Management Area provisions described separately in the next section, this rulemaking
addresses nitrogen management in three other circumstances. First, the rule specifies in R18-9-E323 that nitrogen
controls must be incorporated for large on-site wastewater treatment facilities. These facilities generate from 3,000 to
less than 24,000 gallons per day of wastewater compared to a typical household that generates less than 600 gallons
per day. Second, in R18-9-A309(A)(8)(c), nitrogen controls are specified for certain new subdivisions that will rely
on on-site wastewater treatment facilities for wastewater disposal and treatment rather than sewering. Finally, this
rulemaking provides a new general permit at R18-9-E316 for a nitrate-reactive media filter system. This is a rela-
tively new treatment technology for on-site wastewater treatment facilities that is highly effective at removing nitro-
gen from wastewater while maintaining benefits of simplicity and economy.

Nitrogen Management Area Designation Process

The Department is aware of areas across the state where the cumulative loading of sources of nitrogen contributes to
or causes a violation of the Aquifer Water Quality Standard (AWQS) for nitrate in an aquifer. These sources of nitro-
gen include individual on-site wastewater treatment facilities, usually where dense concentrations of septic tanks are
present. To address the cumulative impacts from these sources, R18-9-A317 includes a process by which the Depart-
ment may designate areas where additional controls are needed for nitrogen sources. The process described in R18-9-
A317 consists of the Department: 1) analyzing a long list of criteria to determine whether designation of a Nitrogen
Management Area is justified, 2) proposing a preliminary Nitrogen Management Area designation if warranted by
the analysis, and 3) soliciting comment from local town, city, and county authorities and affected sanitary districts.
Based on comments, the Department may either designate a Nitrogen Management Area “as is” or with boundary
modifications, or may withdraw the proposal.

The Nitrogen Management Area provisions apply to facilities covered by general permits. Within a designated Nitro-
gen Management Area, use of nitrogen removal technologies will be required for new installations of on-site waste-
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water treatment facilities or replacements of failed septic tank systems. Agricultural operations will be required to use
the best control measure to reduce nitrogen discharge when implementing best management practices in 18 A.A.C. 9,
Article 4. The Department will require reassessment of liner performance at existing impoundments serving concen-
trated animal feeding operations (CAFOs) within the designated area. Finally, the Department may specify other
nitrogen control provisions appropriate to the area.

Capacity, Management, Operations and Maintenance (CMOM) Plans for Sewage Collection Systems

In response to incidents of releases from sewage collection systems, this rulemaking includes a new Type 2 General
Permit (2.05 General Permit at R18-9-C305) to address releases. Currently, under the 4.01 General Permit, releases
from sewage collection systems are prohibited. Studies show that, on occasion, sewage is released from even the best
operated sewage collection systems. The intent of the 2.05 General Permit is to allow the owner or operator of a sew-
age collection system to develop a Capacity, Management, Operations, and Maintenance (CMOM) Plan for the sys-
tem that addresses operation and maintenance, capacity improvements, and spill response. In exchange for choosing
to operate under this general permit, in the case of a spill or sanitary sewer overflow (SSO), the Department has flex-
ibility in determining the nature of its compliance response, if any, based on a set of criteria established in the general
permit. This permit borrows concepts from a draft regulation, by the Environmental Protection Agency regarding
sewer overflows. The Department anticipates that owners and operators of sewage collection systems will avail them-
selves of this general permit, which requires them to continuously implement the measures in their CMOM Plan, in
exchange for the compliance flexibility the permit affords to the Department. Under the measures established in the
CMOM Plan, SSOs onto the land surface and leakage out of sewer lines to the subsurface will be minimized, greatly
reducing threats to public health and contamination of surface waters and groundwater by nitrate, pathogenic organ-
isms, and other pollutants.

Nitrogen Management General Permit: Concentrated Animal Feeding Operations

The owner or operator of a CAFO must operate impoundments under the APP program as required by A.R.S. § 49-
241(B). The Department developed agricultural general permits in January 1991 (originally in 18 A.A.C. 9, Article 2
and now in 18 A.A.C. 9, Article 4). A.R.S. § 49-247 provides a framework for the general permit that relies on best
management practices (BMPs) determined to be “the most practical and effective means of reducing or preventing
the discharge of pollutants.” The Best Management Practices Advisory Committee was formed to develop the BMPs
that were published in the Best Management Practices Handbook in 1988 (1988 BMP Handbook). The revisions in
this rulemaking follow the BMPs for regulated agricultural activities contained in this publication.

Consistent with the focus of this rulemaking, the Department revisited implementation of the BMPs to determine
whether adequate protection of groundwater quality was being achieved. The Department drafted changes to the gen-
eral permit to emphasize liner performance of impoundments at CAFOs to minimize or eliminate potential nitrogen
discharges to groundwater. The Department convened a group of interested parties to discuss the suggested rule revi-
sions and to address their concerns about the rule. The first meeting of this stakeholder group was held May 17, 2004.
During discussions with stakeholders, it was determined that attention will focus on liner performance for all new
impoundments designed to hold processed wastewater and contact stormwater. The adequacy of liner performance
will rely on NRCS guidelines. These guidelines replaced and updated the USDA-Soil Conservation Service Bulletin
referenced in the 1988 BMP handbook.

For existing impoundments, a list of criteria was developed to use in determining when reassessment of liner effec-
tiveness is required. The rulemaking includes a process by which the Department may determine, based on criteria
developed by the stakeholder group, that the liner of an existing impoundment requires reassessment. Additionally, if
the CAFO is within a designated Nitrogen Management Area, reassessment of existing impoundment liner perfor-
mance will automatically be required because the criteria that trigger reassessment will have been considered in the
course of designating the Nitrogen Management Area. The Department will provide written notification to the CAFO
owner or operator of the need to conduct the reassessment and to report the results to the Department. Based on this
report, the Department will make a preliminary decision whether to require lining of the impoundment and provide
the permittee with an opportunity to comment before the Department makes a final decision. Many CAFOs have
moved in recent years due to encroachment of residential development. If the CAFO will move within a relatively
short period of time (less than 5 years), then requiring retrofitting of existing impoundments may not be reasonable.

CAFOs are also regulated under the CAFO General Permit AZG2004-002. This general permit, issued under the Ari-
zona Pollutant Discharge Elimination System (AZPDES), requires the implementation of BMPs and development of
a nutrient management plan (NMP) for the use and disposal of manure, litter, and process wastewater. This permit
allows discharges to surface water in the event of a very large storm if the proper BMPs are in place. Because CAFOs
are regulated by the Department under two different permitting programs and to prevent duplication of reporting, the
Department provides an option to submit liner information required under this rule with the annual report required
under the AZPDES general permit.

In addition to the changes to enhance nitrogen management, this rulemaking:

*  Makes several changes to Articles 1 and 2 dealing with the individual permitting process requirements
including revisions to the financial assurance capability demonstration under R18-9-A203;
*  Provides an option for monitoring E. coli organisms at a sewage treatment facility, which may be more eco-
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nomical than the current requirement for monitoring fecal coliform;

*  Adds seven new general permits and expands coverage for other general permits under Article 3;

* Modifies investigation, design, and installation requirements for on-site wastewater treatment facilities
under Article 3; and

*  Enhances the requirements for sewage collection systems under R18-9-E301.

Justification for each change is provided under specific sections listed below.

SPECIFIC SECTION BY SECTION EXPLANATION
ARTICLE 1. AQUIFER PROTECTION PERMITS -- GENERAL PROVISIONS
R18-9-101. Definitions

This rulemaking makes minor, conforming, or editorial changes to the following definitions: “aggregate,” “Aquifer
Protection Permit,” “design flow,” “final permit determination,” “Groundwater Quality Protection Permit,” “i

nterme-
diate stockpile,” “Notice of Disposal,” “operational life,” “process solution,” “sewage collection system,” and
“waters of the United States.”

The terms “chamber technology,” “CMOM Plan,” “Nitrogen Management Area,” and “seasonal high water table” are
used within the rulemaking and have been added to this Section.

The term “daily flow rate” is no longer used in this rulemaking and has been deleted from this Section.

This rulemaking revises the definition of “alert level” to match the authority in A.R.S. § 49-243(K)(7). Currently the
definition of “alert level” is too restrictive when compared to the statutory authority. The current definition restricts
an alert level to:

¢ A numeric value,

* A value expressed in concentration, and

* A value established to provide early warnings of a potential violation of an AWQS at the point of compli-

ance OR a permit condition.

AR.S. § 49-243(K) states that “[t]he director shall consider and may prescribe in the permit the following terms and
conditions as necessary to ensure compliance with this article;” and A.R.S. § 49-243(K)(7) states that “[a]lert levels
which, when exceeded, may require adjustments of permit conditions or appropriate actions as are required by the
contingency plans.”

The purpose of the Aquifer Protection Permit program can be briefly summarized by two points: 1) the requirement
to employ technology to reduce or eliminate the discharge of pollutants through the use of Best Available Demon-
strated Control Technology (BADCT); and 2) the requirement to protect aquifers for drinking water use. The purpose
of a permit is to ensure that both these goals are achieved. The definition in the 2001 rule limits the use of alert levels
to protecting aquifer water quality. The Department does not agree that use of alert levels must be limited to measur-
ing compliance with Aquifer Water Quality Standards at the point of compliance nor does the statute provide such
limitation.

The purpose of setting alert levels for discharge limitations is to assess the performance of BADCT. Alert levels trig-
ger contingency actions on the part of the permittee to adjust BADCT technology operations to ensure that discharge
limits are not exceeded, which would result in the permit being violated. In addition to setting numeric alert levels for
discharge limits and AQLSs, the Department has used alert levels for operational conditions that measure the perfor-
mance of BADCT. An operational condition such as “maintaining 2 feet of freeboard in an impoundment” is measur-
able. Clearly, less than 2 feet of freeboard would result in a fluid elevation being “exceeded” and falls within the
statutory authority. However, it is much easier for a permittee to measure freeboard in an impoundment than to mea-
sure the fluid elevation or volume. Similarly, alert levels can trigger action when a fluid elevation in a piezometer or
sump is exceeded. Other operational conditions can have alert levels set in the same way to trigger actions that ensure
BADCT is maintained.

This rulemaking adds the definition of “AQL” (aquifer quality limit), a term used in APPs. Based on current practice,
Department staff develops and sets AQLSs in permits when the applicant or permittee supplies an adequate amount of
ambient groundwater quality data, generally eight or more rounds (a statistically significant data set). Once the
groundwater data are collected, the permittee or Department staff will calculate appropriate AQLs for the point of
compliance. The AQL is set at the Aquifer Water Quality Standard (AWQS) when the concentration of a pollutant in
the aquifer is less than the AWQS under A.R.S. § 49-243(B)(2). The AQL is based on the statistical evaluation of a
pollutant’s concentration in the aquifer if that pollutant already exceeds the AWQS under A.R.S. § 49-243(B)(3).

This rulemaking adds the definition of “AZPDES.” In December 2002, EPA approved the AZPDES program as the
National Pollutant Discharge Elimination System (NPDES) program in Arizona, but not within Tribal Lands in Ari-
zona. All NPDES permits became AZPDES permits on the date of approval, therefore the references to “NPDES” is
no longer applicable.

The term “bedroom” is used in the rules when dealing with the requirements for the design of an on-site wastewater
treatment facility for a dwelling. The Department defined this term to provide more guidance in determining the size
and design flow of an-site wastewater sewage treatment facility.
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This rulemaking revises the definition of “disposal works” to clarify that the term does not include activities relating
to the reuse of reclaimed water covered under 18 A.A.C. 9, Article 7.

This rulemaking adds a definition of “dwelling” to clarify which structures are subject to the various design flow pro-
visions in R18-9-A312 and in Table 1. The Department includes “an apartment unit” and “a condominium unit” to
emphasize that a dwelling is an individual residence and not an apartment building or condominium building.

This rulemaking adds a definition of “homeowner’s association” and includes the definition of “person” from Ari-
zona Revised Statutes with the exception that a homeowner’s association is excluded. These definitions are necessary
to provide the basis for excluding a homeowner’s association (HOA) from qualifying as a permittee for a sewage
treatment facility. The current rules allow any person to be a permittee if that person meets the demonstrations for
technical capability and financial capability and the other application requirements. The Department has determined
that a HOA is unqualified to be issued an individual permit for a sewage treatment facility. At the time the developer
is transferring ownership of a development, the developer will need to sell or transfer the sewage treatment facility to
a private or public utility that is qualified to operate the facility instead of turning it over to the HOA. A HOA may be
able to qualify to be a permittee for other types of facilities; this rulemaking only prohibits an HOA from obtaining an
individual APP issued for a sewage treatment facility. In the other cases, the HOA will need to meet the permitting
requirements before the Department will grant coverage.

This rulemaking adds a definition of “land treatment facility,” a term used at A.R.S. § 49-241(B)(4) and highlights
that biosolids drying, processing, or composting facilities are included.

This rulemaking makes minor changes to the definition of “sewage” and adds language to clarify that the term does
not include reclaimed water that is reused according to 18 A.A.C. 9, Article 7. If the treated wastewater is not reused
according to 18 A.A.C. 9, Article 7, its disposal must comply with APP requirements.

This rulemaking revises the definition of “sewage treatment facility” to clarify that the sewage treatment facility does
not include a sewage collection system or a reclaimed water distribution system. This change is necessary because a
sewage collection system is regulated under other parts of the APP rule and a reclaimed water distribution system is
regulated under 18 A.A.C. 9, Article 6.

This rulemaking adds a definition of “treatment works” to clarify the use of the term in the requirements for on-site
wastewater treatment facilities in Article 3 and to distinguish it from the term “disposal works.” This definition was
inadvertently omitted from the 2001 rule.

This rulemaking revises the definition of “typical sewage” to clarify that this term only applies to on-site wastewater
treatment facilities and to add language to describe the expected maximum level of total nitrogen that will be found in
typical sewage.

R18-9-103. Class Exemptions

This rulemaking makes editorial changes to the introductory subsection of R18-9-103 and adds a reference to 18
A.A.C. 9, Article 9 to R18-9-103(4). The reference to 18 A.A.C., 9, Article 9 is needed because, although primary
requirements are included in 18 A.A.C. 9, Article 10, the application of biosolids may also be subject to 18 A.A.C. 9,
Article 9. (See R18-9-A902(C)(2))

R18-9-104. Transition from Notices of Disposal and Groundwater Quality Protection Permitted Facilities

This rulemaking revises this Section to emphasize the responsibility of a person who owns, operates, or operated a
facility covered by a Notice of Disposal (NOD) or Groundwater Quality Protection Permit (GWQPP) to submit an
application for an APP. The changes include:

*  Deleting subsection (A). This language is obsolete because any person operating a facility under a NOD or a
GWQPP should have submitted an application for an APP permit or closure to the Department because the
NOD and GWQPP programs were replaced by the APP program.

*  Adding the word “operates.” This addition is necessary to clarify that an owner is not necessarily an operator
and that any person who operates a facility under a NOD or GWQPP is responsible for submitting an appli-
cation for an APP. The term “operates” is necessary because some discharging facilities authorized under a
NOD or GWQPP are no longer active but the past operator is responsible for closing the facility properly,
including obtaining an APP to close if necessary.

*  Deleting the phrase “or who owns or operates a facility required to obtain an Aquifer Protection Permit.”
This language is not needed because those persons are covered by 18 A.A.C. 9, Article 2.

* Adding the last sentence to clarify that anyone operating under a NOD or a GWQPP must obtain an APP
permit and that failure to do so will mean non-compliance because coverage under an NOD or GWQPP is no
longer extended. The Department is aware of persons who own or operate facilities operating or previously
operated under an NOD or a GWQPP and who have not submitted an application for an APP (operating or
closure) or a clean closure for the facilities.

Volume 11, Issue 46 Page 4550 November 14, 2005



Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

The Department has the authority to require past operators to “close” the facility because of the following definitions
of “existing facility,” “closed facility,” and “new facility” found in A.R.S. § 49-201.

“Existing facility” means a facility on which construction began before August 13, 1986 and which is neither a
new facility nor a closed facility. . . . AR.S. § 49-201(16)

“Closed facility” means:

a. A facility that ceased operation before January 1, 1986, that is not, on August 13, 1986, engaged in the
activity for which the facility was designed and that was previously operated and for which there is no intent
to resume operation.

b. A facility that has been approved as a clean closure by the director.

c. A facility at which any postclosure monitoring and maintenance plan, notifications and approvals required
in a permit have been completed. A.R.S. § 49-201(7)

“New facility” means a previously closed facility that resumes operation or a facility on which construction was
begun after August 13, 1986 on a site at which no other facility is located or to totally replace the process or
production equipment that causes the discharge from an existing facility.... AR.S. § 49-201(22)

This rulemaking retains language referring to past operators because, in some cases, a facility although no longer
operating, met the definition of “existing facility” or “new facility” and was subject to APP requirements including
closure. If the facility did not close under an APP permit or meet clean closure requirements, then it is not a “closed
facility” according to A.R.S. § 49-201(7), and therefore must comply with APP requirements.

R18-9-105. Permit Continuance

This rulemaking makes an editorial change to the Section title and changes to subsections (A) and (B) to coincide
with the changes to R18-9-104. Subsection (C)(1) has been deleted because of language in the new R18-9-A214. This
rulemaking also deletes subsection (C)(2) because the language is no longer applicable. Approvals to Construct
(ATCs) expired two years after the issuance period and the last ATC was issued before January 1, 2001. In addition,
the language in subsection (D) has been moved to R18-9-A211(D)(2)(1) because the rule provision references a rea-
son for an “Other” amendment that should be located in R18-9-A211.

R18-9-106. Determination of Applicability

This rulemaking makes editorial changes to subsections (B) and (D). This rulemaking adds a new subsection (E) to
state that the Department may determine that an operation or activity is subject to the APP rules without that determi-
nation being initiated by a request. If the Department makes the determination that an APP is required, the owner or
operator of that operation or activity is required to submit an application for APP coverage or closure plan and do so
within 90 days of the notification. Ninety days is an appropriate time-frame for requiring submittal of the application
or closure plan and is consistent with other rule provisions (see R18-9-105, Permit Continuance). The language in
subsection (E) applies to any facility that did not submit a “determination of applicability” (DOA) request, and there-
fore did not receive a notification under subsection (C). If an owner or operator came in for a DOA and the Director
made a determination under subsection (C), then any future issue will be addressed under subsection (D). The new
subsection (E) applies to any operating facility. For any facility that is “proposed,” the owner or operator must obtain
permit coverage before the facility operates or discharges. If the facility is not built or built but never operates, then
the owner or operator is not required to apply for permit coverage.

R18-9-107. Consolidation of Aquifer Protection Permits

This rulemaking revises the statement in subsection (A) to more accurately reflect what is consolidated. The Depart-
ment issues general permits by rule, but authorizes the discharge under a general permit for a particular entity. In
other words, the entity operating under a general permit is not “issued a general permit,” rather the Department issues
a discharge authorization for the facility. The Department does not “consolidate” an individual permit with a general
permit. If appropriate, the authorization or authorizations to discharge for the general permit will be consolidated into
the individual permit for the entity.

R18-9-108. Public Notice

This rulemaking adds an option to notify entities by electronic means (subsection (A)(1)) and updates the Depart-
ment’s web site address (subsection (A)(3)).

R18-9-109. Public Participation
This rulemaking revises this Section to specify the logical order of actions:

*  Comment period and possible hearing (subsections (A) and (B)),
*  Compilation and response to comments in writing (subsection (C)),
« Issuance of decision and notification about the availability of the decision and responsiveness summary
(subsection (D)).
The Department interprets the term “respond in writing” in the new subsection (C) to include, at a minimum, the gen-
eration of a responsiveness summary document or writing response letters to each commenter. This rulemaking adds
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the option for the Department to electronically send the notice of amendment and the responsiveness summary to
interested persons.

R18-9-110. Inspections. Violations. and Enforcement
This rulemaking makes editorial change to subsection (A).

ARTICLE 2. AQUIFER PROTECTION PERMITS -- INDIVIDUAL PERMITS
PART A. APPLICATION AND GENERAL PROVISIONS

R18-9-A201. Individual Permit Application
This rulemaking makes an editorial change to the Section title and to subsection (A).

This rulemaking adds “land treatment facility” to the list of categories needing an individual permit. The term is listed
as a categorical discharger (a facility required to be permitted under the APP program) in A.R.S. § 49-241(B)(4). The
rulemaking explicitly states that “land treatment facility” includes facilities that dry, process, or compost biosolids.
Land application of biosolids, as a beneficial soil amendment, performed according to 18 A.A.C. 9, Article 10 is not
included in this term.

This rulemaking makes several changes to subsection (B). This rulemaking deletes the requirement that an individual
supply his or her social security number on the APP application. The rulemaking revises the information needed for
environmental permits under R18-9-A201(B)(1)(f). The changes clarify that the applicant shall provide the permit
number for federal or state environmental permits issued to the applicant “for that facility or site.” In addition, the
rulemaking replaces the reference to “the financial information required in R18-9-A203” in subsection (B)(5) with a
specific listing of the types of information the applicant must submit to fulfill the financial requirements (to demon-
strate financial capability). Most of the language is from the current R18-9-A203(A)(1) and (2). The applicant must
develop and submit estimates for construction, operation, maintenance, closure, and post-closure costs. The applicant
must be able to come up with a cost estimate from one or more of the following sources: competitive bids, construc-
tion plan take-offs, specifications, operating history for similarly situated plants, or other appropriate sources. The
Department understands that the cost figures for closure or post-closure are estimates that could be very broad or gen-
eral and the accuracy of the estimates will depend on the level of detail in the closure plan or closure strategy submit-
ted with the application.

Within subsection (B)(6)(a), this rulemaking requires the applicant for a sewage treatment facility to submit docu-
mentation that the sewage treatment facility or expansion conforms with the Certified Areawide Water Quality Man-
agement Plan and the Facility Plan, informally known as the regional 208 Plan, under 18 A.A.C. 5. No sewage
treatment facility may be constructed or expanded unless in compliance with 18 A.A.C. 5, Article 3. Under the exist-
ing rule in R18-9-B201(H), which is deleted in this rulemaking, the documentation only had to be received by the
Department before it published its Notice of Preliminary Decision to issue the Aquifer Protection Permit. This is an
untenable approach for the Department within the framework of licensing time-frames in 18 A.A.C. 1. Therefore, the
applicant must now demonstrate that the permit application complies with R18-5-303 in the beginning of the process.
This rulemaking adds a reference within subsection (B)(6)(b) to R18-9-B203 because of changes to R18-9-B202 and
B203.

This rulemaking moves the language currently in R18-9-A201(A)(3) to a new subsection (C) and adds a reference to
A.R.S. § 45-802.01(21) that defines “underground storage facility.”

This rulemaking makes conforming and editorial changes to subsections (E), (F) and (G).
R18-9-A202. Technical Requirements

The majority of changes to this Section are editorial or conforming in nature. In subsection (A)(4)(c), a requirement is
added for the applicant to supply a map outlining the pollutant management area for the facility. This map is neces-
sary to meet the statutory requirement of A.R.S. § 49-244 to define the point of compliance using the pollutant man-
agement area.

This rulemaking adds language to subsection (A)(6)(b) to state that as part of the point of compliance (POC) demon-
stration, if an AWQS is exceeded in the aquifer, the applicant must provide an ambient groundwater monitoring
report as part of the application. The Ambient Groundwater Monitoring Report is necessary only if the applicant
believes that the AWQS for a pollutant is exceeded in the aquifer at the time of permit issuance. Information on the
quality of ambient groundwater is necessary if the applicant believes that the ambient concentration of a pollutant
already exceeds the AWQS. To demonstrate this, the Department is requiring the results from eight or more samples.
If data are not available before permit issuance, the Department may include a requirement within the permit to col-
lect necessary information — in the meantime, the applicant/permittee is still responsible for ensuring that the facility
does not cause or contribute to a violation of an AWQS at the point of compliance. The details can be worked out dur-
ing the application process before the permit is issued. In general, the Department recommends that the applicant per-
form and collect the data up-front if the applicant intends to demonstrate compliance with A.R.S. § 49-243(B)(3).
Alternatively, the Department may choose to use limited information available at the time of permit issuance to set
AQLs. For an application that was submitted years ago, the Department will view collecting more recent data as a
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negotiated item when reviewing the application. It is in the applicant’s best interest to submit updated information to
demonstrate that standards are already exceeded at the POC.

This rulemaking revises the hydrogeologic study requirement in subsection (A)(8)(b)(viii) by adding language to
specify that the Department may require that the applicant for an underground storage permit evaluate whether the
discharge will “cause the migration of contaminated groundwater.” If the discharge is in an area with contaminated
groundwater, the Department may require the applicant to evaluate the potential for the discharge to mobilize that
contaminated groundwater and submit the information with the application. In general, contaminated groundwater is
groundwater that exceeds an AWQS. The Department’s concern is that such migration might impair the use of the
aquifer or endanger human health. The applicant should work with a hydrologist or other qualified person to assess
whether the recharge project could cause the migration of contaminated groundwater. In general, the applicant
should:

*  Consider the hydraulic response of the aquifer to the recharge facility’s discharge to assess whether migra-
tion is caused by the facility,
*  Identify plumes or areas of contaminated groundwater within the discharge impact area of the facility, and
*  Show that the facility’s discharge will not cause migration of the poor quality groundwater so that an AWQS
will be exceeded at a point of use of the aquifer that will otherwise remain unimpacted.
Depending on the conclusions from the assessment, the impact of a discharge on plume migration may be subject to
permit conditions, discharge limitations, alert levels, etc. Some underground storage facilities are exempt under
AR.S. § 49-250. AR.S. § 45-811.01(C)(5) addresses the issue of plume migration for recharge projects exempted
from APP.

In addition, this rulemaking adds a separate condition that requires the submission of closure and post-closure strate-
gies or plans in subsection (A)(10) because the requirement to address these areas in a “detailed proposal” in subsec-
tion (A)(9) was not appropriate.

R18-9-A203. Financial Requirements

This rulemaking revises the approach to demonstrating financial capability because of implementation issues that
have arisen since January 2001. The Department identified some deficiencies in the rule based on situations with per-
mittees. For simplicity and because the majority of changes are relating to format, the language in this Section has
been entirely rewritten and new language has been added for the financial requirements.

As mentioned earlier, this rulemaking moves the language currently in subsections (A)(1) and (2) to the application
requirements in R18-9-A201(B)(5) and the introductory language currently in subsection (A) to subsection (B).

EEINT3

This rulemaking adds definitions that apply to this Section for the terms “face amount,” “net working capital,” “sub-
stantial business relationship,” “book net worth,” and “tangible net worth.” The definitions for “face amount” and
“net working capital” are from EPA’s regulations on closure of Hazardous Waste Treatment, Storage, and Disposal
Facilities at 40 CFR 264.143(e)(3) and 264.141(f), respectively. The definition of “substantial business relationship”
is based on the federal definition at 40 CFR 264.141(h). The following definition for “tangible net worth” was
derived based on Generally Accepted Accounting Principles.

“Tangible net worth” means an owner or operator s book net worth, plus subordinated debts, less goodwill,
patent rights, royalties, and assets and receivables due from affiliates or shareholders.”

Based on the definition in 40 CFR 264.141(f), “tangible net worth” does not include assets carried on the financial
statements that are intangible. For clarity, this rulemaking does not use the term “intangible assets” but instead
defines what assets fall into that category. The definition includes a specific list of items that are “intangible,” such as
goodwill, patent rights, royalties, and assets and receivables due from affiliates or sharcholders. These types of
“assets” are not certain enough and therefore, for purposes of demonstrating financial capability, should not be
included as an asset under the “tangible net worth” for a company.

Subsection (B) provides details on what needs to be submitted depending on the type of entity (whether or not a gov-
ernmental entity). In subsection (B)(3), this rulemaking adds a requirement that any entity that is not “a state or fed-
eral agency, county, city, town, or other local governmental entity” must provide financial assurance for closure using
one or more of the mechanisms listed under subsection (C). This requirement applies to any private company, corpo-
ration, L.L.C., etc. This rulemaking moves the current language at subsection (D)(1)(h) to subsection (B)(3), which
allows the entity to use one or more financial mechanisms listed under subsection (C) for the financial demonstration.
Subsection (B)(4) requires an operator of a sewage treatment facility or a utility subject to A.R.S. Title 40 to submit a
description of the financial arrangements, such as rate structure, to cover the costs of operating and maintaining the
facility. The Department has incorporated this requirement because of several situations since 2001 that showed that
it is important to verify that the owner or operator of a sewage treatment plant or a utility is financially capable of
operating and maintaining the facility in compliance with the permit requirements.

This rulemaking lists various options for financial mechanisms in subsection (C). Subsections (C)(1)(b) and (c) deal
with self-assurance demonstrations that are addressed at subsections (B), (C) and (D)(1) in the current rule. The cur-
rent rule takes the approach that all entities will first try to demonstrate capability by self-assurance. If an entity is not
qualified (the disqualification criteria are currently in subsection (C)), then the entity must use a mechanism currently
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in subsection (D) to demonstrate financial capability. This rulemaking lists the self-assurance mechanism as one of
many mechanisms in a new subsection (C) by moving the “self assurance mechanism” requirements to subsection
(C)(1) and adding specific requirements to clarify exactly what an applicant needs to provide for the financial demon-
stration while allowing flexibility in the type of documents that may be submitted. The conditions in the amended
rules are more generic, allowing each entity to submit documentation to show financial strength that is appropriate to
its status. The self-assurance mechanism in subsection (C)(1) is based on 40 CFR 264.143(f). If the applicant is a
publicly traded corporation, it may be appropriate to submit a 10K form or 20F Form for the financial report under
subsection (C)(1)(a)(ii).

This rulemaking replaces the “publicly traded corporation” and “privately traded corporation” labels from the current
subsections (C)(1) and (2) with more generic language in subsections (C)(1)(b) and (c). In addition to meeting the
financial strength criteria, this rulemaking adds language in subsection (C)(1)(a) to require a chief financial officer
(CFO) of a company to certify the analysis and a statement from a certified public accountant (CPA) that the analysis
is accurate based on review of financial statements for the latest fiscal year or more recent financial data. The inde-
pendent COA must verify that the information in the CFO letter and the examination report is accurate and no adjust-
ment is necessary. The statement by an independent CPA will allow the Department to expedite its review of the
financial information submitted for the financial demonstration by “self-assurance.”

This rulemaking moves the individual financial mechanisms currently in subsections (D)(1)(a) through (D)(1)(g) and
(D)(1)(i) to subsections (C)(2) through (C)(8). The Department added specific provisions for each mechanism. This
rulemaking adds language to state that these mechanisms may cover all or part of the needed amount for the financial
demonstration.

For situations when a third-party is the guarantor under subsection (C)(8), this rulemaking adds language in subsec-
tion (C)(8)(b) to require the guarantor to notify the Department if the guarantor is subject to an increase in financial
responsibility, receives an adverse auditor’s notice, or is required to report to the Department on its financial condi-
tion, if the Department requests an update.

This rulemaking merges the current language in subsections (E) and (F) into subsection (D) to address loss of cover-
age. If the Department suspects that there is loss of coverage, the Department will notify the permittee and require a
response within 30 days. Alternatively, the Department may specify a permit condition to require the permittee to
report on the permittee’s financial capability at a specific frequency.

This rulemaking moves the language in subsection (D)(2) to the new subsection (E).

This rulemaking adds language in the new subsection (F) to address when a permit amendment is required for a
change in financial demonstration, including a change in the mechanism. A substitution of a financial mechanism is
handled as an “other” amendment under R18-9-A211(D)(2)(c). In addition, because the permittee has an obligation to
maintain financial capability and verify that it is maintained, this rulemaking requires the permittee to submit a com-
plete financial capability demonstration for all facilities to be covered by the amended permit when the permittee sub-
mits an application for a significant amendment under R18-9-A211(B). The permittee will need to demonstrate
financial capability for the currently permitted facilities in addition to those covered in the application for permit
amendment.

In subsection (G), this rulemaking replaces the words “duplicative of”” with “covered within.” If the financial demon-
stration for the APP facilities is covered within a demonstration that was provided to another governmental agency
and the Department has access to that information, then an additional demonstration is not necessary. The demonstra-
tion must deal with all the closure requirements as mentioned in R18-9-A201(B)(5) and the operation and mainte-
nance costs noted in subsection (B)(4), as applicable. Additionally the financial demonstration must reflect the
current financial condition or it is not valid for the purposes of the Section.

This rulemaking adds a new subsection (H) to state the Department’s ability to require recordkeeping and reporting.

The Department reminds the reader that, consistent with A.R.S. § 49-243(N), the Department maintains all financial
demonstration information as confidential.

R18-9-A204. Contingency Plan

In addition to several editorial changes to this Section, this rulemaking revises subsections (A)(2) and (C)(3) and adds
a new subsection (B)(4).

Because of the addition of the definition of “AQL” to R18-9-101, this rulemaking also adds language to subsection
(A)(2) to describe a violation of an AQL in the list of triggers for contingency plan actions in response to a discharge.
This means that the applicant must prepare a contingency plan that addresses what the permittee will do if the dis-
charge results in any of the conditions listed in subsection (A), including a violation of an AQL. Currently, R18-9-
A202(A)(7) requires the applicant to submit a contingency plan with the application.

This rulemaking requires that a permittee include within its contingency plan the action of evaluating BADCT effec-
tiveness if the discharge results in any of the conditions listed in subsection (A). The permittee must be prepared to
upgrade the facilities, if necessary, to return the facility to compliance.
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This rulemaking adds language to subsection (C)(3) to clarify that the Department’s approval of a proposed corrective
action is based on whether the proposed corrective action will return the facility to compliance within an expedient
time-frame in case some of the corrective action tasks take place in the future.

R18-9-A205. Alert Levels, Discharge Limitations, and AQLs

This rulemaking revises the Section title to include a reference to AQLs.

The rulemaking shifts subsection (A)(1) from requiring the Department to establish alert levels in individual permits
to describing how the Department will prescribe alert levels when it determines that an alert level is necessary. This
rulemaking makes a similar change to subsection (B) for discharge limitations. This rulemaking adds a new subsec-
tion (C) to address AQLs. As described by this rulemaking, these provisions emphasize the authority in A.R.S. §§ 49-
243(B)(2) and (3).

R18-9-A206. Monitoring Requirements

This rulemaking makes conforming and editorial changes to this Section. In addition, in response to comments from
stakeholders, this rulemaking adds a clause in subsection (B)(3) to allow a shorter time period for retaining monitor-
ing records, if the Department specifies the shorter period in the permit.

R18-9-A207. Reporting Requirements

This rulemaking makes editorial changes to this Section and revises subsection (C) to state that the environmental
protection statutes or rules may be either federal or state.

R18-9-A208. Compliance Schedule

This rulemaking makes clarifying changes to this Section. In addition, in subsection (A)(3), this rulemaking states the
30-day reporting requirement in this provision is a default requirement and that a different time period may be speci-
fied in the permit.

R18-9-A209. Temporary Cessation, Closure. and Post-closure

In addition to editorial changes, this rulemaking makes several changes throughout the Section.

In subsection (A)(3), this rulemaking requires the permittee to submit proposed measures for temporary cessation for
Department approval prior to implementation. The current rule implies that the permittee must wait for Department
approval before implementing.

This rulemaking modifies the remaining subsections to clearly state the process for review of closure plans, closure,
and post-closure requirements.

This rulemaking includes several changes to subsection (B). The first change is to incorporate a “pre-closure plan”
review process so that the Department works with the person to ensure that the necessary information on closure is
provided with the closure plan. Step one (subsection (B)(1)) requires that a person submit a plan for investigating the
site — “site investigation plan.” This step allows the Department to ensure that the plan is adequate and will evaluate
all necessary areas of the site. This rulemaking requires the person to prepare a plan to evaluate the extent of contam-
ination (soils and groundwater) resulting from past discharges and the materials that will be removed or remain on
site. The site investigation activity requirement in this rulemaking is necessary to evaluate information about the
entire site to ensure that closure will reduce or eliminate a discharge and prevent further impact on groundwater in
accordance with the definition of clean closure in A.R.S. § 49-201(5). The site investigation plan will be customized
to fit the site. For simple sites (e.g. those with only one point of discharge), the Department envisions a simple site
investigation plan. In some cases, there may be no need to obtain additional soil or groundwater monitoring data. In
other cases, the plan will describe sampling at several areas of the site. This language is necessary and appropriate
based on the Department’s current experience reviewing closure plans. The Department finds that often those plans
are misdirected and fail to demonstrate whether the site can achieve clean closure even though significant resources
have been expended in those areas. Working with the person early on in the process will ensure that efforts are effi-
cient. This rulemaking requires that a plan be submitted to the Department for review and approval. The Department
will approve the site investigation plan if it meets the criteria specified in the new subsections (B)(1)(b) and (c). In
addition, this rulemaking adds language in new subsection (B)(1)(d) to state that once the site investigation plan is
approved the person may submit the notification under A.R.S. § 49-252(A) and begin the formal closure process.

Once the site investigation is complete, the person needs to prepare the closure plan. This rulemaking adds details
about the components of the plan in subsection (B)(2). The “closure plan” includes a summary of the results of the
site investigation, a closure design, an estimate of closure costs, and a schedule for implementing the plan if clean
closure will not be achieved. This rulemaking adds a new subsection (B)(2)(a)(i) to require the permittee to provide
information on the extent of contamination from the discharge, if any. This rulemaking moves the language currently
in subsections (B)(1)(a)(iv) and (vii) to subsection (b) to define the “closure design.” In addition, this rulemaking
moves the language currently in subsections (B)(2)(a)(viii) and (ix) to (B)(2)(c) and (d), respectively.

This rulemaking deletes subsection (B)(1)(b) of the current rule because typically the time between receipt of a “com-
plete closure plan” and the Department’s final decision is very short. The public notice is issued upon receipt of the
complete closure plan. The language under R18-9-108 is adequate.

November 14, 2005 Page 4555 Volume 11, Issue 46



Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

This rulemaking moves the language in the current R18-9-A209(B)(2) to a new subsection (B)(3) and adds language
to describe the decision-making process for facilities not covered by an APP. When the facility is not covered under
an APP, after all closure activities have been fully implemented and clean closure has been achieved, the Department
will issue a letter of approval. This rulemaking adds language to describe the issuance of a Permit Release Notice
under a new subsection (C)(2)(c), if the facility is covered by an individual permit.

This rulemaking deletes subsection (B)(3) because facilities that need to close under a permit are addressed by the
language in the new subsections (B)(3)(b) and (C).

In addition to editorial changes, this rulemaking revises post-closure requirements in subsection (C) by clarifying that
the permittee submits post-closure information through an application for an individual permit or an amendment to an
individual permit. The permittee must submit the applicable fee (proposed subsection (C)(1)(g)) with the amendment.
If the facility does not qualify for clean closure, post-closure activities must be included in an APP as envisioned in
A.R.S. § 49-252(E). This is a separate activity from the closure plan review. The Department will need to either
amend an existing permit or to issue an APP to cover post-closure requirements. As a separate action from the closure
review, the post-closure amendment will be subject to a separate fee.

This rulemaking moves the current language in subsection (D) to new subsections (C)(2)(a) through (c). These provi-
sions describe permit conditions that address when the closure plan and post-closure plans have been fully imple-
mented. Subsection (C)(2)(b) specifies that the Department may inspect the facility to verify that the closure and
post-closure plans have been implemented. Subsection (C)(2)(c) specifies that the Department will issue a document
called a “Permit Release Notice” to verify that the permittee has met all closure and post-closure requirements for the
facility. This step makes it clear to all parties that the permit has been satisfied and the file may be closed.

R18-9-A210. Temporary Individual Permit

In addition to updating the citations, this rulemaking adds two provisions in subsection (D) regarding public partici-
pation for temporary individual permits.

For subsection (D)(4), this rulemaking adds a provision to state that the Department will not initiate another public
participation process for the renewal of a temporary permit. It is not necessary to conduct additional public participa-
tion on a renewal of a temporary permit if there will be no change. Subsection (E) allows for the temporary permit to
be renewed only once, for a maximum of one year. Because the length of the permit is in rule, the public has already
received notice that the permit may be extended for up to one year after expiration and therefore additional notice is
not required.

This rulemaking adds language to subsection (D)(5) to require public participation (public notice) for significant
amendments of temporary individual permits.

This rulemaking revises the new subsection (E) by replacing “[a] permittee” with “[t]he Director” because it is the
Director who has the authority to renew a temporary permit.

R18-9-A211. Permit Amendments

This rulemaking adds a new subsection (A)(3) to state that when a permit is amended and the amendment is effective,
the amended permit supersedes the previous permit.

This rulemaking revises subsection (B)(4) to state that an amendment to include any less stringent monitoring
requirement will be treated as a significant amendment.

In subsection (B)(6), this rulemaking adds language that if the Department determines for a permitted facility that is
not built within five years of permit issuance that the BADCT needs to be updated, then the Department must follow
the requirements for a significant amendment. Technology may advance over a five-year period. This is an appropri-
ate length of time to determine, if the facility has not been built yet, whether an amendment must be made to the per-
mit. If that decision is made, then the amendment will be handled as a significant amendment.

This rulemaking adds “including a change in disposal method” to subsection (B)(9) to emphasize that a change in dis-
posal method is significant enough to warrant the public notice process required for a significant amendment.

This rulemaking adds another situation to the list of minor amendments in subsection (C)(6) to address a change in
recordkeeping retention requirements.

This rulemaking changes or adds scenarios for the list of “other amendments” in subsection (D) because the Depart-
ment views these types of amendments as being more substantial than a minor amendment but does not think they
warrant the public participation requirements for a significant amendment. Specifically, the changes include:

* Allowing a change in “treatment method” if that method “provides equal or better performance” (subsection
(D)(2)(@));

* Adding alert levels, AQLs, or other permit limits into a permit based on monitoring subsequent to permit
issuance (subsection (D)(2)(h));

*  Adding a point of compliance monitor well (subsection (D)(2)(i));

* Incorporating monitoring requirements to ensure that Reclaimed Water Quality Standards are met (subsec-
tion (D)(2)(k)); and
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* Allowing a change in a contingency plan resulting in equal or more efficient responsiveness (subsection
D)D)

This rulemaking adds new language at subsection (F) to make it clear that a lesser level of treatment technology to
meet BADCT will not be approved after the permit has been issued except in specific instances. It is not appropriate
to allow less protective technology if the operation was previously approved using a more protective technology. This
approach is appropriate because one of the purposes of BADCT is to encourage better treatment of wastewaters.
Therefore, once a permit has been issued that incorporates a particular type of technology, then that level of treatment
must be met unless one of the criteria listed in subsection (F) is met. The specific situations where a less stringent
control technology may be used are:

e The industrial classification of the facility has changed,
*  The pollutant load has decreased or the pollutant composition has changed significantly,
«  The Director approves a corrective or contingency action that necessitates a change in the treatment technol-
ogy, or
*  The approved discharge control technology is not operating properly due to circumstances beyond the con-
trol of the owner or operator.
These may be appropriate reasons to reevaluate BADCT.

R18-9-A212. Permit Transfer

In addition to editorial changes throughout the Section, this rulemaking adds new language to subsection (A)(5) to
highlight that the transferor is required to pay annual registration fees under A.R.S. § 49-242. The requirement to pay
annual registration fees is currently part of the standard permit conditions. The Department finds that some buyers do
not realize that this requirement exists and believes that including it in this provision is beneficial.

R18-9-A213. Permit Suspension, Revocation, Denial, or Termination

This rulemaking revises the Section heading to reflect all the topics covered in this Section. This rulemaking adds two
conditions for which the Director may suspend or revoke an individual permit. Subsection (A)(5) addresses when a
permittee has failed to construct a facility within five years of permit issuance. The Department originally planned to
propose that the Director may suspend or revoke if the facility was not built within three years of permit issuance.
This type of provision is important if BADCT has changed and the facility is not built. Some permits have been
issued for facilities that have not been built. This is a problem if the permittee only applies for the permits to avoid
advances in BADCT. The Department stresses that the language in this Section is permissive, e.g., the Department
‘MAY suspend or revoke...” (emphasis added). If the facility has not been built within five years, BADCT may need
to be updated. If the Department determines that BADCT needs to be upgraded and the applicant has not applied for
a permit amendment, the Department may suspend or revoke the permit.

Subsection (A)(6) addresses when a permittee failed to maintain the financial capability required under R18-9-
A203(B).

Subsection (C) describes the situations when the Department will terminate a permit. The individual permit is no
longer necessary if the facility closes and the Department issues a Permit Release Notice under R18-9-A209(C)(2)(c)
or if the facility is covered under a different permit. If the permit covers more than one facility, the permit will only be
terminated when all the facilities are either closed or covered under a different permit.

R18-9-A214. Requested Coverage Under a General Permit

This new Section has been added to include language describing the process for an applicant to request coverage
under a general permit for one or more facilities covered under an individual permit. The rule specifies the circum-
stances when the individual permit coverage will no longer apply to the discharge.

ARTICLE 2. AQUIFER PROTECTION PERMITS -- INDIVIDUAL PERMITS
PART B. BADCT FOR SEWAGE TREATMENT FACILITIES
R18-9-B201. General Considerations and Prohibitions
This rulemaking makes conforming and editorial changes throughout the Section.

In subsection (A), this rulemaking strikes “including BADCT requirements” because the BADCT requirements for
sewage treatment facilities are included by the language of “this Article.”

As part of BADCT for a sewage treatment facility, this rulemaking adds a provision at subsection (C) that requires a
permittee to ensure that the sewage treatment facility is operated by a certified operator (A.A.C. R18-5-105.

This rulemaking revises subsection (D) to include requirements for operation and maintenance of a sewage treatment
facility, in particular that the permittee has an Operations and Maintenance (O&M) manual and uses it. The Depart-
ment does not expect the permittee to submit the O&M manual to the Department, but requires the permittee to make
it available to the Department upon request. The Department interprets “available” to include electronic format or
located on a web site.
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This rulemaking revises subsection (E) to prohibit a person from creating or maintaining a connection between a sew-
age treatment facility and a potable water supply where sewage or wastewater contaminates a potable or public water
supply. This change covers any scenario that may cause a connection including when a connection is not purposefully
installed.

In subsection (F), this rulemaking removes “untreated” and adds “or partially treated sewage that has not completed
the treatment process.” Permit requirements are derived based on the treatment processes and operations described in
the permit application for the sewage treatment facility. The permittee must not bypass wastewater that has not been
treated with all the necessary treatment components that equate to BADCT. This rulemaking revises the language to
prohibit the bypass of sewage and also partially treated sewage that has not completed the treatment process. This
rulemaking deletes “untreated” because the definition of sewage begins “untreated wastes from toilets, baths, sinks,
lavatories, laundries...” If the Department substituted “untreated wastes” for “sewage” in subsection (F), the expres-
sion will become redundant: “A person may not bypass untreated untreated wastes. . .”

During the informal stakeholder process, some stakeholders expressed concern that the inclusion of the phrase “par-
tially treated” suggests that an operator will not be able to divert treated wastewater from an individual treatment
method in a plant (such as filtration), even if that treatment method is not needed for complying with permit discharge
limitations. One commenter stated that the treatment plants have filtration as a final step in treatment to ensure that
the wastewater meets turbidity limitations. However, it is often the case that the wastewater already meets turbidity
requirements and does not need filtration. The commenter suggested that the operator should be free to bypass any
treatment method as long as permit limits are met and suggested adding, to the end of this Section, the following:
“This shall not preclude an operator from bypassing a treatment method within the plant if the method is not needed
to meet discharge limitations.” This language is unnecessary, because the test of whether wastewater is fully treated is
based on whether it meets the discharge limitations and other requirements (e.g., discharge location) of the permit. If
the plant is being operated properly so that permit limits are met, regardless of whether specific unit processes were
used, such as a chemical feed process or auxiliary disinfection process, the Department considers the wastewater to
be “treated.” For this reason, the language suggested by the commenter is unnecessary.

In subsection (I)(1), based on the authority in A.R.S. § 49-104(A)(10), this rulemaking describes what “full noise,
odor, and aesthetic controls” means by adding specific criteria for noise and limiting the controls on “odor-producing
components.” R18-9-B201(I)(1) currently requires: “Full noise, odor, and aesthetic controls means that all treatment
components are fully enclosed...” This rulemaking specifies a 50 decibel level or a level specified in a local noise
ordinance. In addition, this rulemaking restricts the “fully enclosed” requirement to only the treatment components
that are “odor-producing.” This approach is less restrictive than the current rule language. Because it is not feasible to
comprehensively list all odor-producing components, this rulemaking includes a generic reference to “odor-produc-
ing components.” Also, the term “scrubbers” is inclusive of a variety of odor-control devices, such as carbon filters
and biological odor control.

This rulemaking adds subsection (I)(2)(a) to address a decreased setback for a facility undergoing a major modifica-
tion if that decreased setback is allowed by local ordinance. If the potential for shorter setbacks is not addressed by
the option specified in subsection (I)(2)(a) or (b), then the entity must meet the setbacks specified in subsection (I).
The Department uses the term, “major modification” as defined in statute at A.R.S. § 49-201(20). New facilities must
meet the setback specified in the table within subsection (I).

This rulemaking adds the language in subsection (J) to address odor pollution. This provision is necessary, for exam-
ple, if the setbacks specified in subsection (I) do not provide adequate distance for odors from the sewage treatment
facility to dissipate. The authority to control odors is provided in A.R.S. § 49-104(B)(10). The permittee must take
steps to control the persistent emission of offensive odors from the plant. The Department is worried about long-
standing, persistent, offensive odor problems that can be controlled within the operations, not sporadic occurrences.

R18-9-B202. Design Report

This rulemaking changes the title of the Section, because the Section only deals with the design report. The applica-
tion requirements are found in R18-9-A201(B). This rulemaking adds to subsection (A)(3) citations to R18-9-B205
and R18-9-B206. These Sections also specify treatment performance requirements. This rulemaking deletes subsec-
tion (A)(9) as amended and moves the language to R18-9-B203 because that Section addresses plans and specifica-
tions.

In a new subsection (A)(9), this rulemaking requires the applicant to supply in the design report several types of flow
data for the sewage treatment facility. These flows were adapted from the textbook by Metcalfe & Eddy, “Wastewater
Engineering Treatment and Reuse,” a frequently used guide for designing sewage treatment facilities. This rulemak-
ing adds data submittal requirements for:

*  “Average daily flow.” This is the benchmark number for design flow. Engineers use this number for devel-
opment of flow rate ratios and for estimating pumping and chemical costs. The Department plans to use this
number as the basis for classifying a facility according to daily flow, which dictates the type of permit
required for the facility, e.g., 3000 gallons per day (gpd), 24,000 gpd, etc.

*  “Maximum day.” This is used for sizing of equalization basins, chlorine contact tanks, sludge pumping sys-
tems, etc.
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*  “Maximum month.” This is the average daily flow during the month of highest flow. This is used for sizing
of chemical storage facilities and other uses.

*  “Peak hour.” This is used for sizing of pumping facilities and conduits and many unit treatment processes
and is an important number for developing process control strategies for managing high flows.

e “Minimum day.” This is used for sizing of influent channels to control solids deposition and for sizing efflu-
ent recycle requirements for trickling filters.

e “Minimum month.” This is the average daily flow during the month of lowest flow. This is used for selection
of the minimum number of operating units during low flow periods and scheduling shutdown for mainte-
nance.

*  Minimum Hour.” This is used for sizing turndown of pumping facilities and determining low range of plant
flowmeter.

These conditions only apply to sewage treatment facilities and are addressed in this Section rather than R18-9-101.

This rulemaking revises subsection (A)(10) because the requirement for the Professional Engineer is addressed in the
introductory language in subsection (A). This rulemaking edits the remaining requirements of the subsection to
require the applicant to submit specifications for pipe, standby power source, and water and sewer line separation in
the design report.

This rulemaking deletes subsection (B) because the information was included in a new subsection at R18-9-
A201(C)(2) as an application requirement. This rulemaking adds a new subsection (B) to emphasize that the Depart-
ment may inspect a facility at any time without notice.

R18-9-B203. Engineering Plans and Specifications

In addition to conforming and editorial changes throughout the Section, this rulemaking changes the title of the Sec-
tion, because the Section only deals with the engineering plans and specifications.

This rulemaking moves the language in R18-9-B202(A)(9) to a new subsection (A). This provision deals with sewage
treatment facilities with design flow less than one million gallons per day.

This rulemaking adds subsection (B)(8) that allows the Department to request that the permittee submit the plans and
specifications for facilities that were constructed before Department approval, if the construction does not conform to
the design report.

This rulemaking adds a new subsection (E) that requires the permittee to submit an Engineer’s Certificate of Comple-
tion after the facility is constructed but before discharge.

R18-9-B204. Treatment Performance Requirements for a New Facility

In a new subsection (A), this rulemaking adds a definition of “calendar week” that conforms to the use in the AZP-
DES rules, “Sunday through Saturday.”

This rulemaking revises subsection (B)(4) to add criteria for measuring the reduction of pathogens by measuring E.
coli instead of fecal coliform. The applicant has the choice of measuring for either E. coli or fecal coliform. This rule-
making adds subsection (B)(4)(a)(i) to base sample collection on four samples within the week. This rulemaking
allows the permittee to justify the use of alternative indicator parameter monitoring with a different frequency. This
may be most useful for rural treatment plants where it may be difficult to submit timely samples at least four days per
week to the nearest licensed laboratory.

This rulemaking deletes language in (D) because it limits the Department authority in A.R.S. § 49-243(B)(1). In addi-
tion, this rulemaking adds a new subsection (E) to state that when alternatives are justified, the Department may issue
an individual permit that places greater reliance on monitoring to ensure operational capability. The Department will
include specialized monitoring requirements that may include an increase in the monitoring requirement that is more
frequent than typically applied in permits for other similar facilities.

R18-9-B20S. Treatment Performance Requirements for an Existing Facility

In subsection (2), this rulemaking increases the factor used as the ceiling cost of alternatives that are considered for
BADCT from $0.05/gallon of design flow to $1.00/gallon of design flow. This provision will impact only a small
number of sewage treatment facilities — those that existed and were constructed before 1986 and have not undergone
a major expansion since 1986. Although most APPs do not expire, this provision will require an existing facility that
is not preparing to expand to evaluate whether the facility can move closer to achieving BADCT as described in R18-
9-B204. The facility will need to evaluate possible treatment improvements up to the ceiling cost provided in the rule.
Any sewage treatment facility covered by an APP that has met pre-January 2001 BADCT requirements most likely
will not be reevaluated until the facility needs to expand. The increase in the ceiling cost factor (from $0.05 to $1.00)
will allow more options to be considered. The statute requires the Department to look at cost versus discharge reduc-
tion achieved by a particular technology. The $1.00 per gallon of design flow is a reasonable ceiling cost limit for
evaluating measures that will improve treatment performance. This compares to the overall cost to construct a new
sewage treatment facility, which runs between $4 and $13 per gallon of design flow. The $1.00 per gallon of design
flow figure is less than 25 percent of the cost for constructing a new facility in nearly all cases and more likely ranges
from 10 to 15 percent.
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R18-9-B206. Treatment Performance Requirements for Expansion of a Facility

This rulemaking removes the word “permitted” from the title and “with a current individual permit” from the intro-
ductory sentence because all existing sewage treatment facilities that operated under a Notice of Discharge (NOD) or
a Groundwater Quality Protection Permit (GWQPP) have been already permitted.

This rulemaking makes editorial changes to subsections (1) and (2). The existing language at subsection (1)(a) is
implied as part of permit requirements and is no longer necessary. The existing language at subsection (1)(c) is now
within the new subsection (1)(a). Some significant amendments to a permit will not affect the treatment performance
of the facility, so this rulemaking adds language to subsection (1)(b) to describe that the new facility BADCT require-
ments in R18-9-B204 apply if the requirements “can practicably be achieved by the addition.”

ARTICLE 3. AQUIFER PROTECTION PERMITS - GENERAL PERMITS
PART A. GENERAL PROVISIONS

R18-9-A301. Discharging Under a General Permit
This rulemaking makes several editorial changes to this Section and throughout Article 3. These changes include:

*  Replacing “Provisional Verification of General Permit Conformance” with “Construction Authorization,”

*  Replacing “Verification of General Permit Conformance” with “Discharge Authorization,” and

*  Emphasizing that the Department authorizes the discharge under a general permit instead of “issuing a gen-

eral permit” for the discharge.

This rulemaking adds language to the new subsection (A)(4)(d) to clarify that a person may not discharge until a Dis-
charge Authorization is issued. In addition, this rulemaking adds language to the new subsection (A)(4)(e) to clarify
that a person may have to pay fees for Type 4 General Permits that are assessed by delegated agencies through the
authority in A.R.S. §§ 49-107 and 49-112.

In subsection (B), this rulemaking deletes the requirement for an individual to supply his or her social security num-
ber on the Notice of Intent to Discharge (NOI) form.

In subsection (D)(1), this rulemaking adds language to emphasize that a person shall not begin construction of a facil-
ity to be authorized by a Type 4 General Permit until the Director issues a Construction Authorization. Similar lan-
guage in subsection (D)(1)(e)(i) has been deleted. Also, this rulemaking adds language to subsection (D)(1)(c) to list
the information that must be included within a Construction Authorization. This information is critical for describing
the approved on-site wastewater treatment facility.

This rulemaking includes a reference to R18-9-E301, the Type 4 general permit for sewage collection systems, to
subsections (D)(1)(e)(iii), (D)(1)()(1), (D)(2)(a)(i), and (D)(2)(c)(i). The 4.01 General Permit contains different
requirements than for on-site wastewater treatment facilities and therefore the reference to R18-9-E301 is necessary
in these subsections.

R18-9-A303. Permit Renewal

This rulemaking includes editorial changes throughout this Section including the title. This rulemaking adds language
in subsection (A) to emphasize that, in addition to transferring the general permit authorization, if the authorization is
revoked or expires, a person may not discharge under the general permit. Also, this rulemaking revises the subsection
to emphasize that the authorization is for the authorization period and not the operational life of the facility. Renewals
are not required for Type 1 or Type 4 General Permits.

For subsections (B)(1)(d) through (f), this rulemaking adds a five-year permit authorization renewal period for the
2.04 General Permit and two new Type 2 General Permits (2.05 and 2.06).

R18-9-A304. Notice of Transfer

This rulemaking adds language to describe the transfer requirements that apply for the various types of the general
permits. This rulemaking adds a new subsection (A) to address the requirements for Type 1 General Permits. This
rulemaking does not require a notice of transfer for any facility covered by a Type 1.01 through 1.08 or 1.10 through
1.12 General Permit. In subsection (A)(2), this rulemaking adds a statement that transfer requirements for an on-site
wastewater treatment facility covered by the Type 1.09 General Permit are addressed in R18-9-A316. In subsection
(A)(3), this rulemaking requires a permittee who transfers ownership of a sewage treatment facility covered by the
Type 1.09 General Permit to notify the Department of the transfer by certified mail within 15 days of the transfer.

This rulemaking addresses the transfer requirements for Types 2, 3, and 4.01 General Permits in subsection (B). This
Section also directs the permittee for a Type 4.01 General Permit for a sewage collection system to submit a Notice of
Transfer form to the Department or the appropriate delegated health or environmental agency.

This rulemaking addresses the transfer requirements for all other Type 4 General Permits (other than 4.01 General
Permit) in subsection (C). The transfer requirements for facilities covered by one or more Type 4.02 through 4.23
General Permit are included in R18-9-A316.
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R18-9-A305. Facility Expansion
This rulemaking makes editorial changes to this Section.
R18-9-A306. Closure

This rulemaking revises this Section to emphasize that closure options fall into four categories:

*  Closure notification is not required and clean closure is assumed (subsection (A)(1)) when the specified con-
ditions are met,
*  Closure notification is required along with a closure plan as required under A.R.S. § 49-252 (subsection
(A)(2)),
*  Closure requirements are specified in the general permit, or
e Closure requirements are specified in R18-9-A309(D).
Most of the language in this Section comes from subsections (A) through (C) of the current rule. Additionally, this
rulemaking clearly states the closure requirements that apply for facilities covered by Type 1 General Permits. If a
discharge from a sewage treatment facility covered under the Type 1.09 General Permit ceases, the permittee shall
follow the closure requirements in subsection (A)(1) (no notification, follow general closure requirements).

R18-9-A307. Revocation of Coverage Under a General Permit

Because the Department revokes coverage under a general permit instead of actually revoking the general permit,
which is established in rule, this rulemaking revises the title of and makes conforming changes throughout the Sec-
tion.

This rulemaking adds language in subsection (B)(2) to address situations when a discharge is authorized under one
general permit and due to some set of circumstances the permittee applies for coverage and obtains authorization to
discharge under another general permit for the same facility. This rulemaking adds a reference to R18-9-107 that
addresses consolidation of permits to this subsection.

This rulemaking adds a new subsection (E) to require the Department to notify the permittee if the Director revokes
coverage under a general permit. This language will apply if the Department has not yet issued an individual permit
for the facility discharge. The notification contains several pieces of information including the reason for the revoca-
tion and the appeal rights of the permittee.

For the situations when the Department has already issued an individual permit for a discharge to replace coverage
under a general permit, this rulemaking adds a new subsection (C) to explicitly state that the Department will not
have to follow the notification process for revocation of coverage under a general permit specified in subsection (E).
This is appropriate because the permit coverage is being replaced by an individual permit and all the participation and
appeals notices are included in the process to issue an individual permit.

R18-9-A309. General Provisions for On-site Wastewater Treatment Facilities

This rulemaking makes editorial changes to this Section including the title.

This rulemaking revises subsection (A)(3) to be consistent with the change to R18-9-B201(F). This revised language
is appropriate for on-site wastewater treatment facilities.

During the informal review period, the Department received comments on the language regarding when the owner or
operator of an on-site wastewater treatment facility will have to hook-up to a sewage collection system. In response,
this rulemaking strikes the current language in subsection (A)(5) (hook-up required if the distance to connect is less
than 400 feet and the cost to hook up is not more than $6000) and adds two new subsections. This rulemaking adds
language to subsection (A)(5)(a) to address connections to a sewer in response to a requirement of a local ordinance,
a Nitrogen Management Area, or a community master plan or regional 208 planning document. The Department real-
izes that in some cases, however, a sewer might be available but none of the conditions in subsection (A)(5)(a) apply.
For the situation when none of the conditions listed in subsection (A)(5)(a) apply, this rulemaking requires hook-up
only if a sewer line is available and the service connection fee and construction costs of the building sewer are within
the dollar figures specified. This situation usually occurs in areas where housing densities are already high enough to
justify the cost of providing a sewer. In these areas, the threat of groundwater contamination is also greater, further
justifying the hookup requirement. There will be few, if any, cases where a sewer line will be extended in rural areas
of low density. In these cases, it is likely that a connection ordinance or approved master plan already exists for the
area, mooting the need to apply the last connection provision.

This rulemaking defines a “reasonable service connection fee” as $6000 for a dwelling or $10 times the daily design
flow in gallons for sources other than a dwelling (subsection (A)(5)(b)(i)). The fee is modeled after the hook-up fee
that appeared in Engineering Bulletin 12 guidance document, which was superseded by the 2001 APP rulemaking,
which recommended sewer connection if the connection fee was less than two times the cost of construction of the
on-site wastewater treatment facility. In addition, this rulemaking defines reasonable “construction” costs of the
building sewer as $3000 for a dwelling and $5 times the daily design flow in gallons for sources other than a dwell-
ing. The Uniform Plumbing Code defines “building sewer” as “that part of the horizontal piping of a drainage system
that extends from the end of the building drain and that receives the discharge of the building drain and conveys it to
a public sewer, private sewer, individual sewage disposal system, or other point of disposal.”
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This rulemaking moves the language in subsection (A)(7) to a new subsection (A)(7)(f) and modifies the text to
address any water quality standard (surface and aquifer).

To control the discharge of nitrogen, this rulemaking adds a new subsection (A)(8) to address how nitrogen contribu-
tions will be managed and calculated from various on-site wastewater treatment facilities. For on-site wastewater
treatment facilities with flow of less than 3000 gallons per day, special nitrogen management provisions apply if the
facility is located within a Nitrogen Management Area (subsection (A)(8)(a)). For on-site wastewater treatment facil-
ities with flow between 3000 and 24,000 gallons per day, subsection (A)(8)(b) specifies that nitrogen is managed
according to R18-9-E323. Subsection (A)(8)(c) specifies nitrogen-loading limitations for new subdivisions relying on
on-site wastewater treatment facilities for wastewater treatment and disposal.

This rulemaking adds a new subsection (A)(9) to describe the types of repairs that are substantial enough to warrant
submittal of a new NOI and ancillary requirements (subsection (A)(9)(b)). The list includes “non-routine” repairs.
This rulemaking does not require a new NOI for routine repairs as stated in subsection (A)(9)(a), but does recognize
in subsection (A)(9)(d) that some counties have repair permits for routine repairs but that a county’s requirements
(local ordinances) are separate and independent of the requirements specified in this rule.

This rulemaking adds a new subsection (A)(10) to deal with cumulative loading to the groundwater from multiple on-
site wastewater treatment facilities on a property or a site either under common ownership or subject to a larger plan
of sale or development. The rule states that the cumulative loads must be addressed as if coming from one source.
This provision will typically apply to situations such as RV parks, campgrounds, and other commercial wastewater
sources. The intent is to ensure water quality protection for situations where either because of the pattern of historical
development of the property or advertent piecemealing to avoid the permitting flow thresholds, the cumulative flow
at the property has become so high that the additional protective measures of the larger-flow permits are needed.

This rulemaking revises the NOI requirements in subsection (B). Many of the changes are editorial in nature and oth-
ers are made to conform with changes to other parts of the rule, such as the changes in subsection (B)(1). This rule-
making revises subsection (B)(2)(b)(ii) to require the applicant to show, in the site plan, any feature within 200 feet of
the boundary of the primary and reserve areas for the disposal works and not the property boundary. This rulemaking
deletes subsection (B)(2)(c) because the location of wells, regardless of ownership, must be included in the site plan
based on the language in subsection (B)(2)(b)(i) or (ii).

This rulemaking makes editorial changes to subsection (B)(3) and requires certain design information for a single
family dwelling and other types of discharges. The number of bedrooms is an appropriate indicator of flow if the
source is a single family dwelling, but not for offices, commercial building, etc.

This rulemaking combines subsections (B)(4) and (6) and part of subsection (B)(5) into a new subsection (B)(4). This
subsection pertains to information submittal requirements for the Notice of Intent to Discharge for the 4.03 through
4.23 General Permits. The introduction to subsection (B)(4) is found within the old subsections (B)(4)(f) and (B)(6).
This rulemaking also specifies in R18-9-A309(B)(6)(c) for systems constructed under the 4.03 through 4.23 General
Permits, a requirement that the operation and maintenance manual for the facility address tasks and schedules for
operating and maintaining performance of the facility over a 20-year operational life. The applicant is required to
design the facility for a 20-year operational life in R18-9-A312(B)(1). It is appropriate to require that the operation
and maintenance manual address how to maintain the facility for that period of time. This rulemaking revises subsec-
tion (C)(2)(c), similarly.

This rulemaking adds a requirement in subsection (C)(1) for the applicant to certify on the Request for Discharge
Authorization form that the septic tank passed a watertightness test. This requirement is necessary to ensure that the
tank is still leak-proof after shipping and installation, thus, retaining its ability to ensure adequate treatment and envi-
ronmental protection.

This rulemaking makes editorial or conforming changes to subsections (C)(2), (C)(2)(f), and (C)(3). This rulemaking
adds a requirement to “show changes” on the as-built plans required in subsection (C)(2)(a) and the final list of equip-
ment and materials in subsection (C)(2)(b). This rulemaking revises subsection (C)(2)(c) by replacing “plan” with
“manual for the on-site wastewater treatment facility” and requiring the manual to include “tasks and schedules for
operating and maintaining performance over a 20-year operational life.” These changes are necessary to ensure that
the facility is operated and maintained properly for long-term environmental protection.

To address comments about the need to ensure proper operation and maintenance for facilities that include more com-
plicated technology or disposal features, this rulemaking adds a new subsection (C)(2)(d). This subsection requires
that for facilities permitted under any of the general permits in R18-9-E304, R18-9-E308 through R18-9-E315, R18-
9-E316 if there is a pump, or R18-9-E318 through R18-9-E22, the permittee shall enter into a one-year service con-
tract so that the on-site wastewater treatment facility will be operated and maintained properly. This will ensure that
the permittee’s system is working properly during startup, and provides a period of familiarization with the system so
that the permittee can take over O&M responsibilities after one year, or more likely, renew the service contract.

This rulemaking requires in a new subsection (C)(2)(g) the applicant to submit the name and Registrar of Contrac-
tor’s license number of the installation contractor. This information is needed to ensure that an on-site wastewater
treatment facility is installed properly so that it does not create a public health or environmental problem. Addition-
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ally, this requirement conforms to Registrar of Contractor practices that specifies classifications of registered contrac-
tors to install on-site wastewater treatment facilities.

For subsection (D), this rulemaking makes mostly editorial or conforming changes with a few modifications. In the
introductory language of subsection (D), this rulemaking adds “or a cesspool” so that it is clear that the closure
requirements apply to cesspools. Cesspools are prohibited under subsection (A)(4), however some still exist and if a
person discontinues use or is ordered to close an abandoned cesspool, the rule clearly states that closure requirements
apply. This rulemaking adds a new subsection (D)(3)(a) to deal with the possibility that an abandoned septic tank may
float if it is in an area where the groundwater table may rise above the bottom of the tank. This is a potential problem
in only a few localities in Arizona, but in those situations, the rule requires that the person punch a hole in the bottom
of the tank. This rulemaking also revises subsection (D)(3)(c) to clarify that “positive drainage” means “drainage
away from the closed area.” In addition, this rulemaking revises subsection (D)(5) to require the permittee to notify
the Department of closures instead of the applicable county health or environmental department. This change is nec-
essary because the delegation agreements vary too much in the type of general permits that the Department delegates
to a particular county. The Department has not delegated authority for all facilities covered under the Type 1.09 Gen-
eral Permit to every county (e.g. facilities discharge between 3000 and 20,000 gallons per day). The Department will
ensure that each county’s delegation agreement reflects authority for closures for each type of general permit dele-
gated by the Department for review and approval authority. For example, if the Department has delegated facilities
over 3000 gpd, the delegation agreement will delegate the authority for closures of those facilities.

This rulemaking makes minor changes to the language in subsections (E)(2) and (3) and deletes subsection (E)(4).
This Section requires the Department to maintain a list of proprietary and other reviewed products. The Department is
not listing septic tanks or effluent filters because detailed technical standards already in rule govern materials, con-
struction, configuration, etc. Subsection (D)(2) explicitly states this. Finally, because the Department has broad
authority to “contract for services” under A.R.S. § 49-203(B)(7), the specific requirement under subsection (E) is not
required.

During the informal review period, the Department received several comments on the language in subsection (E).
One commenter stated that the current list of proprietary and reviewed products was totally arbitrary and rather capri-
ciously developed. The commenter requested that the Department provide the rationale behind its decision on prior
approved propriety products, such as the parameters used to develop the Department’s proprietary list. The com-
menter stated that as of May 2004, the Department had not provided the rationale used and the commenter went on to
state: “the products in the ground on or about January 5, 2001 were essentially ‘grandfathered’ and were not required
to submit any supporting data, nor undergo any further review.” The Department disagrees. The listing process was
developed under R18-9-A309(E) in consultation with OWAC. The Department distributed documents relating to
rationale and a process for listing products during at least two OWAC meetings and discussed these issues with
OWAC attendees. Under the product listing process, products that were suitable for the Engineering Bulletin #12 pro-
gram were evaluated based on the treatment technologies, default performance standards specified in the rule, and
complete data from independent third party tests. This evaluation process resulted in the development of the product
listing that was provided to OWAC for comments.

The Department disagrees that the list of proprietary and reviewed products is arbitrary and capriciously developed.
The list was developed based on the promulgated categories of general permits. The Department had extensive input
from stakeholders in developing the general permit categories. The performance standards for the various general
permits were based in large part on the body of information for existing products supplied by stakeholders. When the
general permits were finalized, the Department concluded that those products met those standards. A stakeholder
group did evaluate the Department’s draft list of products. Where the stakeholder group concurred with Department
conclusions, the Department listed the products.

Another person commented during the informal review period asking “[w]hat must I do to request the necessary lan-
guage changes during the rule revision process to the applicable sections that currently disallow sequencing batch
reactors (i.e., Cromaglass) as a treatment alternative?” As of May 2004, the Department had listed the following four
Cromaglass models, CA-12, CA-15, CA-25, and CA-30, under R18-9-A309(E) at http://www.adeq.state.az.us/envi-
ron/water/permits/download/listpro.pdf. The smaller Cromaglass units were not listed because they failed to meet the
performance requirements under R18-9-E321(B). In this revised rule, sequencing batch reactors are considered an
aerobic system under the 4.15 General Permit, and will be so designated on the Department’s list of proprietary and
reviewed products when the rule becomes effective.

Stakeholders also suggested changes to subsection (E)(2) to address treatment performance of treatment technologies
in series and to subsection (E)(3) that requires that the performance values reflect treatment performance for defined
sewage characteristics. Instead of including the suggested language, the rulemaking adds a sentence at the end of sub-
section (E)(3) to require that the performance values in the list reflect the treatment performance for defined wastewa-
ter characteristics. The treatment performance will be noted for technologies in series in the Department’s list of
proprietary and reviewed products.

This rulemaking adds a new subsection (F) to emphasize that there are documents (records) that must be retained for
the operational life of the on-site wastewater treatment facility.
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R18-9-A310. Site Investigation for Type 4 On-site Wastewater Treatment Facilities

This rulemaking makes editorial changes to subsection (A) and editorial and conforming changes to subsection (B).
This rulemaking splits the current language in subsection (B)(1) between the new subsections (C) and (D) and retains
subsections (B)(2) and (3) in the proposed subsection (B). In the existing rule, limiting conditions identified at a site
by an investigator performing the site characterization were lumped together into one provision in subsection (B)(1),
which created confusion on both the investigation and regulatory sides. In this rulemaking, limiting conditions to be
identified on the surface and applicable characterization methods are described separately in subsection (C); limiting
conditions to be identified in the subsurface and corresponding applicable methods are described separately in sub-
section (D). This conforms to how site investigations are actually performed and eliminates the problems in the exist-
ing rule. Many of the changes to the rule in this Section relate to the splitting out of the surface and subsurface
characterization requirements.

As stated above, this rulemaking revises subsection (C) to address requirements for surface characterization only.
Subsection (C)(1)(a) addresses the method for surface characterization. This rulemaking adds language in subsection
(C)(1)(b) to address other methods for surface characterization similar to the provision currently at subsection (C)(6).
This rulemaking adds language to reflect the type of information that the alternative method must provide for surface
characterization. This rulemaking moves language from subsections (B)(1)(d), (e), and (g) to the new subsections
(C)(2)(a) through (c). This rulemaking includes three additional limiting conditions in subsections (C)(2)(d) through
(f). The additional conditions deal with whether the on-site wastewater treatment facility will be located on property
within a 100-year flood hazard zone, with an outcropping of rock that will impair the function of soil receiving the
discharge, or with fill material deposits.

As described in the introductory subsection, this rulemaking moves all the conditions that address subsurface charac-
terization to a new subsection (D). The language currently in subsections (C)(2) and (3) is addressed in the new sub-
sections (D)(1)(a)(i) and (ii). This rulemaking references the updated American Society for Testing and Materials
(ASTM) standards. This rulemaking moves the language in subsections (C)(4) through (6) to new subsections
(D)(1)(b) through (d). This rulemaking expands the requirement moved to subsection (D)(1)(d) to generically address
water quality standards instead of “Aquifer Water Quality Standards.” To ensure compliance with surface water qual-
ity standards, subsurface characterization should verify that the disposal in the area will not cause effluent to surface
on the ground.

The subsurface limiting conditions listed in the new subsections (D)(2)(a) through (f) are based on current language
in subsections (B)(1)(a), (b), (c), (f), and (h). This rulemaking splits the language from subsection (B)(1)(c) into new
subsections (D)(2)(b) and (c). Also, this rulemaking splits the language in subsections (B)(1)(f) into new subsections
(D)(2)(d) and (e) and adds specifics types of subsurface conditions. This rulemaking moves the language currently in
subsection (B)(1)(h) to a new subsection (D)(2)(f). The Department makes editorial changes to that subsection
including replacing the citation to A.R.S. Title 49, Chapter 2, Article 2, with the citation to rule at 18 A.A.C. 11, Arti-
cles 1 and 4. Instead of referring to the minimum vertical separation requirement in R18-9-A312(E) as is in the cur-
rent subsection (B)(1), new subsection (D)(2) requires the investigator to determine if a limiting condition exists
within a minimum of 12 feet of the land surface or to an impervious soil or rock layer if encountered at a shallower
depth.

The new language in subsection (D)(3) primarily comes from the current rule provisions at subsection (D) with a few
changes. This rulemaking specifies an investigation depth of 12 feet from the surface in subsections (D)(3)(b)(ii) and
(iv). This change corrects a problem with circular references between these subsections and R18-9-A312(E). In the
existing rule, the depth of investigation is dependent on the minimum vertical separation specified in R18-9-A312(E).
That, in turn, is dependent on the soil absorption rate, which is determined by the procedure in this Section. There-
fore, in this rulemaking, an unambiguous minimum depth of investigation of 12 feet is specified. This allows at least
2 feet of subsurface materials to be investigated below the 10 foot minimum vertical separation distance to groundwa-
ter (for sandier soils) as specified in R18-9-A312(E). This also conforms to the typical depth of excavation of equip-
ment often used to construct the test trench.

This rulemaking splits the language in subsection (D)(2)(d) into two provisions at subsections (D)(3)(b)(iv) and (v).
Additionally, in response to stakeholder comment in the drafting process, this rulemaking revises the language in the
new subsection (D)(3)(b)(iii) by eliminating the requirement for the size of the rock fragments currently provided in
subsection (D)(2)(c) (“greater than three inches across”). This change requires the investigator to use one or more
ASTM methods if the native soil consists of more than 35 percent rock fragments greater than 2 millimeters.

In addition, this rulemaking moves the language in subsection (G) to subsection (E) and reletters the remaining sub-
sections. This rulemaking makes editorial and conforming changes to the language throughout subsections (E) and

(F).

This rulemaking adds a provision at subsection (G)(3)(d) for seepage pits that specifies how to calculate the percola-
tion test rate for seepage pits. The equation is based on previous work by stakeholders and was issued by the Depart-
ment in a rule clarification in February 2001.

During the drafting process, the Department received comments questioning the effectiveness of seepage pits for use
as a disposal works in treating effluent from septic tanks. The Department continues to consider that seepage pits,
constructed in conformance with the requirements in the 2001 rule, are effective for this purpose. Because of stake-
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holder concerns expressed prior to the existing rule, the Department funded a study by the University of Arizona on
this matter. That study, “Comparison of the Effectiveness of Trenches and Seepage Pits for Treatment of Septic Tank
Effluent in Arizona,” completed in June 2003, concluded: “[d]ata collected in this study indicate that the current on-
site wastewater treatment regulations for seepage pit MVS [minimum vertical separation] are adequate for the protec-
tion of public health and water quality.” The existing rule at R18-9-A312(E)(1) provides for a minimum vertical sep-
aration distance from the bottom of the seepage pit to the top of the water table of 25 or 60 feet depending on soil
type. At R18-9-A312(E)(1), this rulemaking revises the table to include just one criterion for minimum vertical sepa-
ration 60 feet to provide an even greater safety margin for those seepage pits that currently could be constructed 25
feet from the water table.

Finally, in subsection (H), this rulemaking specifies the qualifications required for a person (investigator) performing
site investigations. The existing rule did not specify classifications of practitioners that can competently perform site
investigations. To provide guidance on this matter, the Department issued a list of the practitioner categories in Feb-
ruary 2001. The categories listed in subsection (H) of this rulemaking derive largely from that document.

R18-9-A311. Facility Selection for Type 4 On-site Wastewater Treatment Facilities
This rulemaking makes editorial or conforming changes to this Section, with several other changes.

This rulemaking reorganizes the subsections of this Section by switching subsections (A) and (B). This rulemaking
makes only editorial changes to those two subsections.

This rulemaking revises subsection (C) to allow the applicant to justify the use of a design solely under R18-9-E302
for a wider range of limiting conditions than currently allowed.

This rulemaking revises subsection (D) slightly. The Section already requires that if the site conditions will allow the
use of a “conventional” on-site wastewater treatment facility under R18-9-E302, but the applicant wants to use treat-
ment or disposal technology in R18-9-E303 through R18-9-E322, then the applicant must include a statement with
the NOI acknowledging that the applicant is applying for approval of a design that is different from R18-9-E302. The
Department included this language in the current rule to ensure that designers do not promote a more expensive on-
site wastewater treatment system than needed unless the applicant desires such a system. This rulemaking expands
the statement to verify that:

*  The applicant desires to install a treatment works or disposal works authorized under R18-9-E303 through
R18-9-E322; and
*  The applicant is aware that such a system may result in higher capital, operation, and maintenance costs than
for a conventional septic tank and disposal works system.
R18-9-A312. Facility Design for Type 4 On-site Wastewater Treatment Facilities

This rulemaking makes editorial or conforming changes to this Section, with several other changes.

In subsection (B)(3), this rulemaking deletes the requirement to use Table 1 design flows to determine the design flow
of the on-site wastewater treatment facility, substituting this with a statement that the applicant shall design the facil-
ity based on the facility’s design flow and the characteristics of the wastewater according to R18-9-A309(B)(3). In
that subsection, the requirement to use Table 1 is specified.

This rulemaking revises subsection (B)(4)(b) by using the term “hydraulic analysis” instead of “linear loading rate
analysis” and provides the specific soil absorption surfaces that must be used in the hydraulic analysis calculations.

In subsection (B)(4)(c), this rulemaking requires the applicant to design caps and covers to protect from damage and
prevent entry from rodents, mosquitoes, flies, or other organisms (vectors) capable of transporting disease causing
organisms (pathogens).

This rulemaking allows in subsection (4)(h) an applicant to follow a reference design on file with the Department and
requires the applicant to submit that information with the NOI. The Department intends to maintain a file of accept-
able reference designs for technologies allowed by the various general permits. Each reference design will consist of
drawings, equations, and tables to properly configure the facility to specific site conditions, and a general list of site
conditions for which the reference design is appropriate. The Department will maintain a list of reference designs on
the Department’s web site.

In subsection (C), this rulemaking revises the table of default setbacks applicable to an on-site wastewater treatment
facility to greatly improve its utility. The revised table received consensus approval by OWAC. The changes include
numbering each setback category for ease in referencing, merging the setbacks from the septic tank and the disposal
field into one column and moving the “Notes” into a column labeled “Special Provisions.” For setback #2, this rule-
making clarifies that any document indicating agreement from adjacent property owners must be “appropriately
recorded.” This rulemaking adds the qualifier “horizontally from” to the special provisions for setbacks #5, #6, #8,
and #10 through #12 and the special provision for setback #7 to clarify how to measure the setback distance. This
rulemaking revises the setback requirement in setback #8 to apply to washes with a drainage area of 20 acres instead
of 5 acres. Based on feedback from stakeholders, 5 acres is too small an area for defining a drainage area, so the
Department established the setback to now apply to drainage areas of 20 acres or more.
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In the existing rule, application of setback #11 has been confusing. This rulemaking sorts out the variations that are
encountered in dealing with downslopes and cut banks, several of which were not anticipated in the existing rule, and
provides separate and appropriate setbacks for each. The setback distances are based on feedback from stakeholders
and supported by the OWAC.

This rulemaking adds to the special provision in setback #12 the phrase “except for disposal works” to clearly state
that disposal works may not be located under a driveway. This rulemaking adds a setback requirement for earth fis-
sures at setback #15. If information is available about earth fissures, the on-site disposal area must be located at least
100 feet from the feature.

In subsection (D)(1), this rulemaking adds a sentence to clarify how to calculate the soil absorption area.

In the tables in subsection (D)(2), for the case in which a very permeable or very impermeable soil is encountered
outside the range of the test methods, this rulemaking specifies that: “[a] site-specific SAR must be provided.”
Regardless of the type of disposal works that is ultimately selected by the designer for installation in this type of soil,
the sizing of the disposal works depends on a determination of a design SAR appropriate for the site conditions and
quality of wastewater delivered to the disposal works. This rulemaking does not describe how to determine the design
SAR in this circumstance because of the multitude of different types of out-of-range conditions that may exist and the
different types of methods that may be used to determine an appropriate SAR. The Department expects the designer
to determine a site-specific SAR for sizing the disposal works using appropriate methods and best professional judg-
ment.

This rulemaking revises the adjusted soil absorption rate (SAR,) equation in subsection (D)(3) for use when a limit-
ing condition requires installation of an alternative system technology described in the 4.03 through 4.22 General Per-
mits. Based on the first four years of data regarding on-site systems installed in Arizona under the 2001 rule, this
equation comes into play less than 5 percent of the time. (The table in the Response to Comments section for R18-9-
A317 indicates that 46,555 on-site wastewater treatment facilities were constructed in Arizona from 2001 through
2004. Alternative systems accounted for 2195 of those installations, or 4.7 percent of the total).

Although the adjusted soil absorption rate equation is applicable to less than 5 percent of installations, for those
installations the SAR equation is critical for ensuring usage of a consistent design approach that allows proper sizing
of disposal fields over the full range of treatment technology performance. Under this design approach, all alternative
system technologies are evaluated according to their performance and, based on the equation, increasingly higher-
performing systems can be designed with increasingly smaller disposal fields. Smaller disposal fields translate to
lower cost to homeowners who must install an alternative system.

In 2001, the Department developed the SAR formula by combining two common design approaches into one compre-
hensive equation: 1) the equation by Dr. Rein Laak, which recognizes that better treatment performance, as measured
by the content of biochemical oxygen demand (BODs) and total suspended solids (TSS) in the treated wastewater,
allows usage of a greater wastewater application rate per square foot of soil and 2) studies showing that the wastewa-
ter absorption rate for low-permeability soils (clayey, fine-grained, or “tight” soils) is less benefited by better waste-
water treatment performance than high permeability soils (coarse-grained or sandy soils). In this rulemaking, the
Department incorporates an adjustment to the SAR equation to allow a greater benefit or “credit” across all soils for
better wastewater treatment than is allowed by the 2001 rule equation. Specifically, for very tight soils (SAR = 0.2
gallons per day per square foot), the change to the equation in this rulemaking allows the wastewater loading rate to
the soil to be increased from 4 to 9 percent. For very coarse soils (SAR = 1.2 gallons per day per square foot), the
change to the equation allows the wastewater loading rate to the soil to be increased from 24 to 55 percent. These
increases in allowable wastewater loading rate mean that disposal fields may be sized commensurately smaller than
the current equation allows. In other words, the revised equation gives additional wastewater absorption credit for
higher performance technologies for both fine-grained and coarse-grained soils, but the benefit is smaller for fine-
grained soils and greater for coarse-grained soils. In either case, though, the revised equation reduces disposal field
construction cost to homeowners.

Some stakeholders believe that the Department’s revised equation in this rulemaking still does not provide great
enough credit for better wastewater treatment performance, especially for tight soils. The Department carefully con-
sidered this viewpoint in the development of the revised equation. Specifically, some stakeholders suggested that the
formula published in “Pollutant Loads from Plumbing Fixtures and Pretreatment to Control Soil Clogging” by R.
Laak, Ph.D., PE., June 22, 1974, be used “as-is” for tight soils. However, as stated by Dr. Laak in his paper, the for-
mula cannot be used for tight soils. Accepting Dr. Laak’s equation without adjustment would result in too great a
wastewater loading rate in tight soils and consequent disposal field failures.

By combining the two approaches mentioned previously, the Department’s equation provides a seamless transition
that accommodates the full range soil permeabilities and treatment performance improvement — from very clayey to
very sandy soils, and from relatively low-performing conventional septic tank/disposal field systems to very high per-
formance alternative treatment technologies. In summary, the Department’s equation helps to ensure that disposal
works will not overload in tight soils, which could cause effluent to rise and pond on the land surface, nor promote
excessively fast downward flow in highly sandy soils, thereby posing a pathogen risk to groundwater. The revised
equation provides a consistent approach to disposal field design for alternative systems over the full range of treat-
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ment performance capabilities and soil permeabilities. Of course, the Department welcomes research that would fur-
ther refine these design relationships.

This rulemaking revises subsection (D)(4) to exempt unaltered lots within pre-1974 subdivisions approved for on-site
system installations from the requirement for providing a reserve area equal to 100 percent of the primary area. This
language conforms to a Rule Clarification that the Department issued in February 2001. The provision in subsection
(D)(4)(b) was added to address non-residential properties.

This rulemaking adds subsection (D)(5) to ensure that the designer considers performance of the disposal works in
wet or cold weather. This aspect of the design is particularly important in the wetter areas of the state or where freez-
ing weather is common.

Based on stakeholder input, this rulemaking makes several changes to the vertical separation requirements in subsec-
tion (E). In the existing rule, this subsection was difficult to apply because it lumped different types of limiting condi-
tions together, including the depth to groundwater, in the determination of allowable vertical separation. This
rulemaking reorganizes this subsection by distinguishing between categories of limiting conditions and provides
appropriate vertical separation distances and other relevant requirements for each category, as follows:

*  Subsection (E)(1) specifies the minimum vertical separation to the seasonal high water table for a disposal
works described under R18-9-E302;

e Subsection (E)(2) specifies the minimum vertical separation to the seasonal high water table for a disposal
works described under in any of the general permits in R18-9-E303 through R18-9-E322. This subsection
allows the identification of minimum treatment works for achieving pathogen reduction when the available
separation distance does not comply with subsection (E)(1). This allows higher performing systems that
remove increasingly greater proportions of pathogenic organisms to be installed proportionately closer to the
water table;

*  Subsection (E)(3) specifies added treatment performance requirements when the vertical separation distance
from the bottom of the disposal works to a subsurface limiting condition is small enough to potentially cause
surfacing of wastewater. This subsection allows the identification of minimum treatment works for achiev-
ing pathogen reduction when the available separation distance does not comply with subsection (E)(1). This
provision recognizes that, except for a disinfection device, other general permit technologies reduce micro-
organism levels only down to 103, or 1,000 cfu/100 ml, whereas disinfection devices (4.20 General Permit)
can be reliably operated at full disinfection, i.e., at the 10° level. There is no other technology allowed by a
general permit that operates in that gap. Also, when the limiting condition is so close to the surface (less than
4 feet), it is impractical to precisely design for a specific bacterial log reduction at 1/2-foot elevation differ-
ence intervals with respect to the subsurface limiting condition, considering the mounding of wastewater on
top of the limiting condition. If mounding increases, which easily could happen due to small differences in
soil absorption rate, measurement error in the depth to the limiting condition, or subsequent grading of the
site, the chance of surfacing increases, with potential discharges of wastewater to the land surface that are
undertreated by one or two log cycles. The requirement for full disinfection for those last few feet of soil
between the limiting condition and the land surface is rooted in practicality to ensure that public health is
protected; and

»  Subsection (E)(4) specifies the vertical separation from the bottom of the disposal works to a subsurface lim-
iting condition that promotes accelerated downward movement of insufficiently treated wastewater. In this
case, a minimum of two feet of intervening soil is required for treatment or, alternatively, treatment down to
the 10° level, 1,000,000 cfu/100 ml. Either of these should provide sufficient treatment to the wastewater
before further downward percolation.

This rulemaking adds subsection (F)(4) to explicitly state that the requirements of Article 3 apply over manufac-
turer’s specifications. An applicant may request that a manufacturer’s specification override a design requirement of
this rule by submitting a request under subsection (G), but the Department will not accept a request to override a
requirement of subsection (D) or (E). The requirements in subsection (D) for SAR and disposal works sizing and sub-
section (E) for pathogen treatment in a zone of unsaturated flow within adequate soil should override any manufac-
turer’s specification.

The first paragraph of subsection (G) in the existing rule states that a request under subsection (G) may be used for an
alternative setback. The addition of subsection (G)(7) provides criteria for approval of such a request.

R18-9-A313. Facility Installation. Operation. and Maintenance for On-site Wastewater Treatment Facilities

This rulemaking makes mostly editorial and conforming changes to this Section. In subsection (B)(1), this rulemak-
ing specifies that, in addition to inspecting and cleaning distribution components, the permittee shall pump accumu-
lated residues from the components and then manage the residues to protect human health and the environment. This
rulemaking deletes “pretreatment” and broadens the remaining term to include “wastewater treatment and distribu-
tion components” that include “pretreatment components.” In subsection (B)(2), this rulemaking adds a requirement
to “replace filters” according to manufacturer’s specifications and for the permittee to manage residues to protect
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human health and the environment. In addition, based on stakeholder input, this rulemaking adds four new tasks for
operation and maintenance manuals in subsections (B)(11) through (14).

R18-9-A314. Septic Tank Design. Manufacturing, and Installation for On-site Wastewater Treatment Facilities

This rulemaking makes editorial and conforming changes to this Section. This rulemaking updates the documents
that are incorporated by reference in subsections (B)(1)(b), (3), and (4).

In subsection (A)(8), this rulemaking changes the minimum open space distance from the water level in the septic
tank to the top of the tank from 12 inches to 9 inches to conform to the generally accepted national norm.

This rulemaking revises the format of subsection (C) including the title: “[cJonformance with design, material and
manufacturing requirements.” During the informal process, stakeholders suggested that the Department should spec-
ify a certification process for septic tank manufacturers. Stakeholders envisioned either a certification process that the
Department or a third-party will perform. Because the rule details very specific design, material and manufacturing
requirements for a septic tank, this rulemaking adds a certification process where the manufacturer certifies that the
tank was designed and manufactured according to the requirements in R18-9-A314(A) and (B). The Department does
not believe that a certification process by the Department or a third-party is a necessary requirement because of the
detailed design requirements. Based on the proposed language at subsection (C)(4), the manufacturer must ensure
that the manufacturer’s certification along with the handling and installation instructions are provided with the sales
documents for each septic tank.

This rulemaking makes several changes to subsection (D). For the introductory language in subsection (D), this rule-
making replaces “[a]n applicant” with “[t]he person designing the on-site wastewater treatment facility.” This change
is appropriate because the applicant is not always the designer of the on-site wastewater treatment facility. The
Department wishes to emphasize that the designer must be responsible for complying with the conditions in subsec-
tion (D). Based on feedback from stakeholders that resulted in a Rule Clarification issued by the Department in
November 2001, this rulemaking replaces the table in subsection (D)(1) for the design liquid capacity of a septic tank
with two new subsections (D)(1)(a) and (b).

Subsection (D)(1)(a) specifies the criteria for design liquid capacity of a septic tank and the daily design flow based
on number of bedrooms and fixture count. This rulemaking replaces the table, eliminates the columns for number of
occupants and number of baths, and modifies the entries for the maximum fixture count. The proposed table includes
two fixture count groupings for each bedroom scenario. Based on the number of bedrooms and number of fixtures for
the dwelling, the designer determines the required minimum design liquid capacity and the design flow for the on-site
wastewater treatment facility. These fixture unit groupings provide an accurate way of sizing tanks for single family
dwellings.

Subsection (D)(1)(b) includes a proposal for the number of fixture units associated with each type of fixture in a table
format. This information is based on stakeholder feedback and essentially duplicates the guidance issued by the
Department in the Rule Clarification noted in the previous paragraph. When calculating the number of fixture units to
size the septic tank, the designer will rely on the information in this table. For example, for a home with two bed-
rooms with a bathroom with a low flow water closet (toilet), a single lavatory and bathtub, and a kitchen with a sink
including a dishwasher, the fixture unit count will be eight (three for the toilet, one for the lavatory, two for the bath-
tub, and two for the sink/dishwasher). The designer will then look to the table in subsection (D)(1)(a) to determine the
minimum design liquid capacity and the design flow for the on-site system. For two bedrooms and eight fixture units,
the septic tank must be at least 1000 gallons and the design flow is 300 gallons per day.

Under subsection (D)(2), this rulemaking adds a statement that if the strength of the wastewater from a source other
than a single family dwelling exceeds the strength of typical sewage, additional tank volume is required to provide
more residence time in the tank for treatment of the added organic material. Based on stakeholder feedback, this rule-
making specifies in subsection (D)(3) that only two septic tanks may be placed in series and provides sizing require-
ments for the two tanks. The size of the first tank must be at least 67 percent of the total required tank capacity and the
second tank must be at least 33 percent of the total required tank capacity.

This rulemaking makes editorial changes throughout subsection (E). More substantively, this rulemaking requires in
subsection (E)(3) that the installer ensure that the septic tank effluent filter is removable for cleaning and mainte-
nance. This is an important feature to ensure proper operation for the filter and on-site wastewater treatment facility.
Based on the recommendation of the On-Site Wastewater Advisory Committee and feedback from other stakeholders,
this rulemaking revises subsection (E)(4) to require in-field watertightness testing for all installed septic tanks. This
requirement goes along with the manufacturer’s certification design to ensure that manufacturing requirements were
met and the tank was not damaged during transport and installation. This rulemaking also eliminates the option of
using a vacuum test to determine that a tank is watertight, as the vacuum test cannot determine stability of the tank in
its excavation, as is the case with a tank that is fully weighted and demonstrates compliance with R18-9-
A312(F)(2)(b) during the watertightness test.

R18-9-A315. Interceptor Design. Manufacturing, and Installation for On-site Wastewater Treatment Facilities
This rulemaking makes only editorial and conforming changes to this Section.

R18-9-A316. Transfer of Ownership Inspection for On-site Wastewater Treatment Facilities
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This rulemaking revises this Section. Notice of transfer inspections apply to all on-site wastewater treatment facilities
when the property is transferred including any facility that was constructed and operated before January 1, 2001. This
rulemaking clarifies in a new subsection (A) that an owner or operator of a facility that complies with R18-9-A316
also complies with the general transfer requirements described in R18-9-A304.

This rulemaking replaces the language in the old subsection (A) with new language in subsection (B). This new lan-
guage requires the owner of a property (transferor) with an on-site wastewater treatment facility to hire an inspector
to inspect the on-site wastewater treatment facility before the property is transferred. This rulemaking requires the
transferor to ensure that the inspection occurs within six months of the property transfer date. This rulemaking also
requires that a qualified inspector perform the inspection (subsection (B)) and describes the qualifications for such an
inspector (subsections (B)(1) through (3)). Based on stakeholder comment, the Department added a qualification
requirement for an inspector to hold a certificate of training from a course recognized by the Department. This rule-
making includes an enforcement date of July 1, 2006 for this requirement to allow various institutions to develop
training courses and time for the potential inspectors to take the course. This rulemaking adds the types of licenses
that may qualify a person as an inspector. This list includes licenses that reflect knowledge about wastewater treat-
ment processes and on-site wastewater treatment facilities.

In subsection (C), this rulemaking describes requirements of the inspection. The inspector must complete a Report of
Inspection and provide it to the transferor. The inspector must describe any observed deficiencies regarding the phys-
ical or operational condition of the on-site wastewater treatment facility and document any repairs completed by the
inspector (subsection (C)(1)), indicate whether the tank was pumped or explain why it was not pumped (subsection
(C)(2)), and provide the date of the inspection (subsection (C)(3)).

This rulemaking describes the information that the transferor must provide to the transferee including the completed
Report of Inspection and documents in the transferor’s possession on the permitting, operation and maintenance of
the on-site wastewater treatment facility.

This rulemaking requires in subsection (E) that the transferee submit the Notice of Transfer along with a fee to either
the county health or environmental agency if the on-site wastewater treatment facility was constructed after January
1, 2001 or to the Department if the on-site wastewater treatment facility was constructed before January 1, 2001. This
rulemaking requires the forms for facilities constructed before January 1, 2001 to be submitted to the Department
because this is a new program that will involve a large number of facilities. The Department intends to implement the
program statewide on a consistent basis and then evaluate the delegation of that authority to the appropriate local
health or environmental agency.

Based on stakeholder feedback, in subsection (F), this rulemaking waives the inspection requirement for any on-site
wastewater treatment facility that was not put into service before the property is transferred. The transferee must
complete a Notice of Transfer form, however. The fees for transfer of ownership transactions will be described in any
revisions to the Water Quality Protection Service Fee rules at A.A.C. R18-14-102(C)(7)(c).

The rulemaking lists the effective dates for these requirements in subsection (G). The Department does not include a
delayed enforcement date for transfer inspections for Type 4 on-site wastewater treatment facilities because these
transfer inspections are required for those systems under the current rule. This rulemaking includes a delayed
enforcement date for the transfer inspection requirement for on-site wastewater treatment facilities constructed before
January 1, 2001. The transfer inspection for these facilities will be required on or after July 1, 2006. This period
allows the Department time for implementation and outreach.

R18-9-A317. Nitrogen Management Area

As promised to the Governor’s Regulatory Review Council and to stakeholders in December 2000, this rulemaking
includes an approach to managing sources of nitrogen in a particular area when other provisions in the Department’s
regulatory program do not provide enough protection to an aquifer. The nitrogen management provisions are placed
at the end of Article 3, Part A because they deal with facilities covered by general permits. The Department antici-
pates that this process will be used primarily to address areas where dense concentrations of septic tanks threaten or
have caused groundwater contamination. For permittees covered by individual permits such as sewage treatment
facilities, the Department has the authority under R18-9-A213(A)(3) to amend or revoke the individual permits if a
source causes or contributes to the violation of an AWQS and the permittee does not intent to use the processes
described in R18-9-A317 to address those sources.

This rulemaking adds a process for designating a new Nitrogen Management Area, modifying the boundaries of or
requirements to a Nitrogen Management Area, or rescinding designation of a Nitrogen Management Area (subsection
(A)). For an area where existing conditions or trends in nitrogen loading to an aquifer will cause or contribute to an
exceedance of the AWQS for nitrate, this rulemaking lists 10 factors the Department will evaluate in its consideration
of whether an area should be designated a Nitrogen Management Area. Review of these factors will ensure that any
determination is appropriate for the site-specific circumstances. The Department will evaluate information that is
available to it through Department databases, regional databases, national information sources (population), and other
relevant information. Once R18-9-A317 becomes effective, the Department will set up a schedule for evaluating
areas, most likely looking first at areas with known nitrogen contamination of groundwater.
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Additionally, this rulemaking allows the Department to modify the boundary of or the requirements to a Nitrogen
Management Area if the Department becomes aware of a material change to one of the 10 criteria or if the local
agency adopts a master plan to sewer an area in 10 years or less from the date of adoption of a master plan for the area
(subsection (A)(2)).

Stakeholders commented in the informal comment period that the Department needs to specify the triggers for each
of the criteria and that those triggers need to be subject to a peer review process so that they are scientifically defensi-
ble. For the criteria listed in subsection (A)(1), either a trigger is not appropriate (e.g., subsection (A)(1)(a) — popula-
tion of the area) or a trigger is implied (e.g., subsection (A)(1)(e) — existing contamination of groundwater by
nitrogen species). Stakeholders also commented that the Department should require remedial investigation prior to
designation. The Department does not agree that requiring remedial investigation prior to designation is necessary or
appropriate. If information from a remedial investigation is available, then that will be considered based on the draft
provision at subsection (A)(1)(j).

During the informal drafting process, some stakeholders commented that the Department should provide a list of
Nitrogen Management Areas that the Department is considering for designation. The Department has not prepared
such a list because the evaluation process will take time and the criteria will need to be finalized. Once the rule is
final, the Department will compile all the information for those criteria, evaluate areas with respect to this informa-
tion, and develop a candidate list of areas for potential designation and further study (subsection (B)).

If the need for nitrogen management in an areal is indicated by the detailed study, the Department will prepare a pre-
liminary decision for designating the area. The basis for the decision will be specified in the preliminary report. As
part of the preliminary designation process, this rulemaking requires the Department to provide a copy of the report
on the Department’s conclusions to the mayors and members of the Board of Supervisors of all towns, cities, and
counties and to the presidents of all sanitary districts within the proposed Nitrogen Management Area (subsection
(B)(1)). The Department considers it important for local authorities to participate in the management of nitrogen
problems in their areas. To provide local, elected officials this level of participation in the decision-making process
and to ensure that the Department receives unified input from each authority, the Department established the process
described in subsection (B) to encourage one set of comments from each local authority. Local authorities may wish
to consult with their employees who have the technical knowledge about this subject. Because the Department antic-
ipates that the local authorities and sanitary districts will want to facilitate a stakeholder process for obtaining feed-
back from staff and stakeholders within their jurisdictions, the rulemaking provides time for that process (subsection
(B)(2)). The Department includes a 120-day review period so that local authorities can solicit feedback from local
stakeholders. All of these conditions apply when the Department proposes to modify or rescind a Nitrogen Manage-
ment Area.

The Department specifies the final designation process for issuing, modifying, or rescinding a Nitrogen Management
Area or for withdrawing a preliminary Nitrogen Management Area designation in subsection (C).

Subsection (D) describes the requirements for a Nitrogen Management Area. Any on-site wastewater treatment facil-
ity that will be constructed or replaced within a Nitrogen Management Area must include a means of nitrogen
removal through an allowed general permit technology to achieve as a concentration of total nitrogen released to the
native soil beneath the disposal works of no more than 15 mg/I (subsection (D)(1)). In addition, if a concentrated ani-
mal feeding operation (CAFO) is located within the Nitrogen Management Area, the CAFO will need to implement
or modify best management practices. This may include lining any impoundment at the CAFO. Subsection (D)(3) of
the rulemaking allows the Department to designate “special provisions” for the Nitrogen Management Area. Special
provisions will have a regulatory basis and could include such things as:

e Corrective actions;
*  Mitigation measures;
»  Establishment or modification of best management practices; and
*  For locations with a comprehensive master plan for construction of or connection to a sewage collection sys-
tem, a tailored approach to allow installation of a conventional on-site wastewater treatment facility on a
property as a temporary measure until the sewer connection is available.
ARTICLE 3. AQUIFER PROTECTION PERMITS — GENERAL PERMITS

PART B. TYPE 1 GENERAL PERMITS
R18-9-B301. Type 1 General Permit

For the 1.02 General Permit, this rulemaking allows the use of high quality reclaimed water that underwent denitrifi-
cation (Class A+ or B+) for non-drinking water pipelines by adding language to subsection (B)(1).

For the 1.03 General Permit, this rulemaking expands this general permit to cover discharges from hydrostatic test of
a tank or an appurtenance (accessories) for a pipeline or tank by adding language to subsection (C). This rulemaking
deletes subsection (C)(3) and splits the conditions between subsections (C)(1) and (C)(5). For subsection (C)(1), this
rulemaking adds the language requiring the removal of the liquid discharged to the impoundment within 60 days if
the liner is 10 mils and adds an option to take up to 180 days to remove the liquid if the liner is 30 mils or greater. This
rulemaking revises subsection (C)(2) to require that the permittee ensure that the calculated seepage rate of the lining
system of the impoundment is less than 550 gallons per acre per day. This is the seepage rate that the Department typ-

Volume 11, Issue 46 Page 4570 November 14, 2005



Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

ically considers acceptable for liners. For subsection (C)(5), this rulemaking adds language to replace the last sen-
tence of subsection (C)(3), “Any other methods for removal of the test waters shall be approved in advance by the
Department.” For most “other methods” the Department review will primarily consist of checking to see whether the
method ensures that AWQS will be met. Subsection (C)(5) states that a discharge under an AZPDES permit may be
an acceptable method if the discharge does not violate AWQS.

This rulemaking makes editorial and conforming changes to the 1.04 General Permit (subsection (D)).

In addition to editorial changes to the 1.05 General Permit, this rulemaking adds a sentence to specify coverage under
this APP general permit for the discharge to a navigable water, if the discharge is already authorized by an AZPDES
permit.

In the 1.06 General Permit (subsection (F)), this rulemaking updates the citation to the waste tires rules from R18-8-
703 to the current provision at R18-13-1203.

This rulemaking includes editorial changes to the 1.07 General Permit at subsection (G).

This rulemaking expands the 1.08 General Permit at subsection (H) to cover chemical or incinerator toilets, or various
types of privies, if a county health or environmental department allows this means of waste containment.

In addition to ed